Degrading Scientific Standards to Get the
Defensive Gun Use Estimate Down
By Gary Kleck

In this article, Florida State University Professor Gary Kleck
responds to critics of the National Self-Defense Survey,
which found that there are approximately 2.5 million
defensive gun uses per year in the United Sates.

1. Introduction

It has now been confirmed by at least 16 surveys, including
the 1993 National Sdlf-Defense Survey (NSDS) of Kleck and
Gertz (1995), 12 other national surveys, and 3 state-wide surveys,
that defensive use of firearms by crime victims is common in the
United States, probably substantialy more common than criminal
uses of guns by offenders. The estimates of the annua number
of defensive uses of guns in the United States range from
760,000 to 3.6 million, with the best estimate, derived from the
NSDS, being 2.5 million, compared to about a haf a million
incidents in which offenders used guns to commit a crime (Kleck
1997, pp. 149-160, 187-189; see also the more recent Centers for
Disease Control and Prevention study of Ikeda, Dahlberg, Sacks,
Mercy, and Powell 1997, which estimated 1.0 million defensive
gun uses linked with burglaries in which the intruder was seen,
compared to 0.9 million such incidents derived from the Kleck-
Gertz survey, 1995, pp. 184-185, estimates within sampling error
of each other).

It has dso been consistently and repeatedly confirmed that
defensive gun use (DGU) is effective: crime victims who use
guns for sdf-protection are less likely to be injured or lose
property than otherwise similar victims in otherwise similar crime
Stuations who either do not resist at al or who use other self-
protection strategies (the body of evidence is reviewed in Kleck
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1997, pp. 170-175). In recent years, it has become increasingly
rare that critics dispute the claim that DGU is effective.

Instead, pro-control critics have focussed their efforts on
their claim that, despite the enormous body of evidence indicating
otherwise, DGU is actudly rare. Thus, they argue, it is of little
consequence for gun control policy that DGU is effective, since it
is so infrequent. The critics discusson of the topic of the
frequency of DGU is drident, polemical, and extreme. For
example, Philip Cook and his colleagues badly describe large
estimates of DGU frequency as a “mythical nhumber” (1997, p.
463). Likewise, an article by David Hemenway (19978) was
brazenly titled “The Myth of Millions of Annua Sdf-Defense
Gun Uses” In another article by Hemenway (1997b), his title
implicitly took it as given that DGUSs are rare, and that surveys
indicating the opposite grossly overstate DGU frequency. For
Hemenway, the only scholarly task that remained was to explain
why surveys did this. “Survey Research and Self-Defense Gun
Use An Explanation of Extreme Overestimation.” Findly,
McDowall and Wiersema (1994), dthough well aware of the
large number of surveys yidding large DGU egtimates,
nevertheless flatly concluded, in extremely strong terms, that
“armed sdf-defense is extremely rare” (p. 1884). This
conclusion was based entirely on a single survey, the Nationa
Crime Victimization Survey (NCVS), which did not even directly
ask respondents about defensive gun use.

These critics do not mainly support the low-DGU thesis by
affirmatively presenting relevant empirica evidence indicating
few DGUs. The only empirical evidence affirmatively cited in
support of the low-DGU thesis is the uniquely low estimates
derived from the NCVS. The critics appear in no way
embarrassed by the fact that the only nationa estimate they can
cite in support of their theory is a survey that does not even ask
respondents the key question—whether they have used a gun for
sdf-protection. Instead, the critics get around the large volume of
contrary survey evidence by pronouncing all of it invaid and
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ingsting that al surveys (excepting the NCV S?) grosdy overstate
the frequency of DGU.

2. The Degradation of Scientific Standards through the Use
of One-Sided Speculation

This negative strategy depends amost entirely on one-sided
speculation about errors in surveys that supposedly cause
overestimation of DGUs. This drategy represents an
irresponsible degradation of scientific standards. The central
guiding value of scientific inquiry is the primacy of empirica
evidence. Advocates of the low-DGU thesis invert this principle
by treating speculation as if it can trump evidence. To the extent
that one-sided speculative criticism of evidence comes to be
accepted as a respectable tool for assessing evidence bearing on
public policy issues, the practice will reinforce the aready
atogether too common practice of smply ignoring or discounting
evidence inconsistent with one's political prejudices, and make it
virtudly impossible to didodge people from well-entrenched but
€rroneous positions.

In direct contradiction of scientific principles, the plausibility
of gpeculation commonly relies on the absence of relevant
evidence, since this is what makes it impossible to decisvely
rebut the speculation. With respect to both good research and
bad, there is no upper limit on the amount of speculative criticism
that can be directed at the work. Indeed, precisely because it is
speculdtive, this sort of critique is just as easly applied to good
research as to bad.

The only thing worse than criticizing on the basis of
speculation isto do it in a perdastently one-sided fashion, since this
sort of critique is useless for separating the wheat from the chaff
or providing scholars with a basis for knowing which are the
findings to which they should give greatest weight in drawing
conclusions. Indeed, in Hemenway’s case, his style of critique
perverts the truth-seeking process by selectively attacking the
best available research, in hopes of undercutting its credibility,
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without applying the same standards to more flawed research
yielding contrary findings.

For example, it is a useful exercise to contrast Hemenway’s
assessment of the NSDS results with his uncritical citation
(Hemenway 1997b, p. 1442) of findings from a bizarre study
(Kelermann et ad. 1995) in which the authors assessed the
frequency of DGUs linked with home invasion crimes entirely on
the basis of the number of times victims volunteered information
about such DGUs to Atlanta police. According to the Atlanta
Police Department, the offense report forms that their officersfill
out do not include a box or other place cdling for information
about victim weapon use, nor are officers trained or required to
ask crime victims about such things. Thus, information about
victim weapon use, no matter how common it might in fact be,
would amost never appear in police offense reports (a fact
reported in the journal that published the Kellermann article—see
Fotis 1996; confirmed by Kooi 1997). Nevertheless, solely on the
basis of Atlanta Police Department offense reports, Kellermann
and his colleagues concluded that DGUs amost never occurred
in connection with home invasion crimes, because they were
amost never mentioned in the offense reports!

Having made no effort to uncover any DGUs in away likely
to locate any, Kelermann et a. saw nothing wrong with
concluding that they almost never occur. Hemenway likewise
treated the results of this study as if they indicate something
about how often DGUSs actually occur in connection with this sort
of crime (“in only 3 cases [1.5%] was a victim able to use a
firearm in salf-defense”—p. 1442). He evidently either could not
see any flaws in Kellermann's reasoning, or did not feel obliged
to point them out to readers, if uncriticdly citing these obvioudy
non sequitur conclusons could be used to advance his
arguments. Apparently no study could be too transparently and
fatally flawed, if it supported the rare DGU thesis.

While this kind of scholarship is to be deplored, it might be
less destructive if there were equaly numerous and influential
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advocates on both sides of the debate. At least then, al relevant
evidence would eventualy get afair hearing somewhere, and the
truth would have some chance of emerging from this adversary
process. The redity, however, is that academic gun control
believers greatly outnumber skeptics. Consider, for example, the
members of the Criminology Advisory Board of the Journal of
Criminal Law and Criminology, which published Hemenway’s
attack on the NSDS. The Board includes such pro-control
luminaries as Richard Block, Alfred Blumstein, Roland Chilton,
Philip Cook, Jeffrey Fagan, Rosemary Gartner, John Hagan,
Richard McCleary, Steven Messner, Daniel S. Nagin, Lawrence
Sherman, Wedey Skogan, and Marvin Wolfgang, but does not
include even one scholar who has publicly expressed skepticism
about gun control (see p. vii of the Summer 1997 issue).

If scholars are dlowed to indulge in one-sided speculation
that inevitably leads to conclusions preordained by their biases,
impressions about the evidence will be determined largely by the
numbers of advocates publishing articles, rather than the strength
of the evidence. And if compatibility with prevailing ideologica
positionsis alowed to determine the outcome of the debate, it will
become impossible to overturn false established ideas and
difficult in general to change scholars minds about anything. This
article presents an analysis of this method of assessing evidence,
and a rebuttal of the criticisms of large edtimates of DGU

frequency.

3. How the Scholarly Community Has Handled the DGU
Frequency Issue

There has probably been more outright dishonesty in
addressing the issue of the frequency of DGU than any other
issue in the gun control debate. Faced with a huge body of
evidence contradicting their rare-DGU position, hard-core gun
control supporters have had little choice but to smply promote the
unsuitable NCVS estimate and to ignore, attack, or discount
everything else. Authors writing in medical and public hedth
journals are typicaly the most crudely dishonest—they smply
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withhold from their readers the very existence of a huge volume
of contradictory evidence. For example, Kellermann and his
colleagues discussed the issue of DGU in a recent paper, but
omitted any mention of any of the surveys indicating large
numbers of DGUSs. Instead they cited only the NCV'S estimate
(1995, p. 1761). Even if Kellermann and his colleagues did not
know of al 15 of the other surveys that had been conducted by
the time their article was written, they clearly knew of the
existence of at least six contradictory surveys, since these early
surveys were reviewed in a source that Kellermann et a. cited
and presumably had read (see their note 24, citing Kleck 1988).
Thus it is far to say that Kelermann and his colleagues
knowingly withheld from their readers information from at least
X surveys contradicting their low-DGU claims.

Since the readers, referees and editors of medical journals
ordinarily know little about violence outside of the mideading bits
of information they obtain from other medica/public hedth
outlets, authors writing for these journals can ordinarily freely
suppress contrary information in this way without fear of
exposure or censure. Further, editors have insured near-tota
censorship of contrary information through their own publication
decisions (see Kates, Schaffer, Lattimer, Murray, and Cassem
1995 for a review of how medicd and public hedth journas
suppress information hostile to a pro-control postion). And
athough these journals sometimes provide for expresson of
contrary views in |etters to the editor, editors of the journals have
refused to publish even brief letters chalenging the rare-DGU
thesis.'

Pro-control writers publishing in criminologicd and socid
science outlets are marginally more sophisticated, “fuzzing over”
the extent of contrary evidence through the vagueness of their
references to the magnitude of the evidence, and through one-
sided and selective critiques of the sources of the contradictory
evidence. For example, Reiss and Roth (1993) concealed the
extent of the contradictory evidence by vaguely referring to “a
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number of surveys’ that implied larger estimates (p. 265) and
then dropping the matter, with no detailed further discussion of
any of these surveys. Then, later in their essay, they uncriticaly
accepted the unrdiable NCV S estimates at face vaue (p. 266),
effectively ignoring al the contrary sources. At the time they
wrote, there were a least eight other surveys yielding DGU
estimates, dl radically higher than the NCVS estimate, surveys
that they knew about because they had been reviewed in sources
they cited.

Likewise Cook (1991) blandly referred to “a number of
surveys’ yidding large DGU estimates, but without mentioning
how numerous these surveys were, and giving detailed attention
to only one of them. McDowall and Wiersema (1994) censored
even more severely; they gave their readers the false impression
that conclusions in an earlier article (Kleck 1988) were based on
results of a gingle survey. It is clear that McDowal and
Wiersema were aware of at least seven of these other surveys,
since they were reviewed in one of the sources they cited (Kleck
1991, p. 146, cited in their note 11).

Once large estimates of DGU frequency became too
numerous and widespread to simply ignore, adherents of the rare-
DGU thesis shifted to another tactic, which will be discussed at
length herein. On those rare occasions when they briefly and
very partialy address some of the contrary evidence, they
counter evidence with one-sided speculation rather than better
empirica information. Cook (1991, pp. 54-55) set the pattern,
speculating that surveys yield high DGU estimates because
respondents telescope incidents into the recal period.
“Telescoping” refers to respondents reporting events as having
happened during the recall period (e.g. in the year prior to the
interview), though they actually occurred earlier. This error
contributes to overestimates of the number of times the
experience occurred during the recal period.

While some respondents undoubtedly do telescope DGUs
into the recdl period, this error would not lead to an overestimate
of DGU incidence unless the effects of telescoping exceeded the
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effects of recdl failure, i.e. respondents forgetting or intentionaly
failing to report genuine DGUs. Cook offered no evidence that
any DGU surveys or indeed any crime-related surveys, are
afflicted by more telescoping than recall failure.

The relevant technical literature indicates that the relative
sze of recdl failure effects (mostly forgetting) compared to
telescoping effects grows with increasingly long recall periods,
moving estimates in the direction of a net under count (Sudman
and Bradburn 1973; Woltman, Bushery and Carstensen 1984).
Since recal falure and telescoping effects appear to be about
equal in surveys of crime victimization with a one year recall
period (Dodge 1970), this means that for recal periods of five
years (used in the Hart, Mauser, and Kleck-Gertz surveys
discussed in Kleck 1997), there should be a net undercount of
crime-related events such as DGUSs, not the overcount Cook
hinted at.

Cook labeled the dleged shortcomings of a survey by the
Peter Hart organization as “severe’ (p. 55) without offering any
evidence whatsoever concerning how much effect any aleged
flaw would have on DGU estimates. He did not explain how
technical problems can be rated as “ severe” if one does not even
know if they are even minimally consequentid.

Reiss and Roth (1993) later picked up on Cook’s theme,
essentialy repeating his unsupported and one-sided speculations
about telescoping, adding in another equally unsupported and one-
sided speculation that significant numbers of respondents might
have erroneoudy characterized incidents as DGUs that did not
involve any actual use of a gun. Reiss and Roth speculated that
many respondents so radicaly misunderstood the question
pertaining to defensive uses of guns that they reported incidents
in which they merely “brought the gun nearby in anticipation of
an encounter that never occurred” (p. 265). Similarly, McDowall
speculated that respondents might have thought that merely
carrying a gun for protection constituted actually using it for sdlf-
defense (1995, p. 137). Kleck and Gertz (1995) tested these
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speculations and found little support for them—respondents
claiming a DGU nearly al directly confronted their adversaries
and, a minimum, pointed their guns at them or referred to the
guns verbdly in a threatening manner. No more than 13 of 222
cases (6%) initidly reported as DGUs were “no-encounter”
cases of the sort imagined by Reiss and Roth or by McDowall.

Although there is little empirical bass for these critics
speculations about the gun use surveys, even if there had been,
this would not congtitute a sound basis for concluding that the far
lower NCVS estimates of DGU frequency are either
approximately valid or that they are closer to the correct number
than estimates derived from the many other surveys yielding high
figures. The speculations about the Etter surveys smply do not
concern flaws that are serious or common enough to account for
such an enormous difference as exists between the NCVS
estimates and all other estimates.

For example, Kleck and Gertz (1995) cited direct evidence
from Census Bureau research on the NCVS that surveys of
crime victimization experiences result in about a 21% telescoping
rate—is, estimates will be about 21% too high due to people
remembering events as having occurred in the recall period that
actually occurred earlier (pp. 171-172). It is absurd to suggest
that this rate of telescoping could account for more than a
negligible share of, for example, the 30-to-1 difference between
the NSDS and NCV S estimates. On the other hand, it isasimple
matter to attribute the enormous discrepancy to radical
underreporting in the NCVS, since there is aready ample
evidence of samilarly radical underreporting of other violence-
related events in this survey, including domestic violence, rapes,
and gunshot woundings linked with criminal assaults (Cook 1986;
Loftin and MacKenzie 1990).

Survey expert Tom Smith rejected the 21% estimate of
telescoping, claiming that the telescoping rate “is more likely to
be around 50%” (1997, p. 1468), and even computed adjusted
estimates of DGU frequency based on this fanciful rate of error.
As support for his 50% figure, he cited three sources of research
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on telescoping (see his footnote 42). Two of these sources did
not even concern surveys of crime victimization experiences, or
indeed anything related, or even similar, to crime. One study
pertained to health surveys (Anderson et al. 1979), and another
concerned surveys about consumer expenditures on household
repairs (Neter and Waksberg 1964). The degree of telescoping
obvioudy is heavily dependent on the subject matter being asked
about, s0 estimates of telescoping linked with one topic can
revea nothing about the frequency of telescoping in connection
with another topic, unless the topics are very similar.

Smith did not offer any explanation for why he thought
research on surveys on health matters and consumer household
repair expenditures was more relevant than the Census Bureau
research directly bearing on surveys of crime experiences that
had aready been cited by Kleck and Gertz.

Smith's third source (Cantor 1989) did briefly address
telescoping in surveys of crime victimization experiences,
specificaly the NCVS, but did not support a clam of a 50%
telescoping rate. Smith apparently smply misread this source,
since its author directly stated that it was not possible to
separately estimate tel escoping from the data he examined, since
telescoping was but one component in a set of survey errors. In
sum, there was no foundation whatsoever for Smith’'s claims that
there is likely to be a 50% rate of telescoping concerning survey
reports of DGUs, and no reason to believe that telescoping is any
higher than the 21% rate cited by Kleck and Gertz.

In any case, even if some of the critics speculations about
flaws in DGU surveys had been correct and consequentid, it is
not helpful or honest to speculate only in one direction, such as
speculating only about flaws that might artificidly push DGU
estimates up. If one is not willing to serioudy consider errors in
both directions, one is smply engaging in “adversary scholarship”
or “sagecraft” (Tonso 1983), an enterprise aimed not at
discovering the truth, but rather at buttressing predetermined

positions.
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Speculation about the flaws in surveys indicating large
numbers of DGUs resemble UFO buffs beliefs that the federal
government captured aliens from other worlds a Roswell, N.M.,
in 1947. The reason most people do not share these beliefs about
UFOs is not that the beliefs can be proven fase; they cannot,
since it is impossible to prove a negative. Rather, most people
reject them because there is no credible evidence that they are
true. It is the same with speculations about DGU surveys
supposed flaws. Since it is impossible to prove a negéative, one
cannot prove that massive misreporting of nonexistent DGU
incidents does not occur in surveys. There is, however, no
evidence whatsoever that such massive misreporting does occur.
There is an unlimited number of things that humans are capable
of imagining existing, but amost al of these things do not in fact
exist. It is the main business of science to separate what really
exigtsin the world from that which is merely alogica posshility.

Faced with overwhelming survey support for the idea that
DGUs are common, some pro-control scholars belatedly adopted
the view that surveys smply cannot yield any useful information
about how often DGUs occur. A cynic might conclude that,
faced with defeat on the field of empirica evidence, they
suddenly developed a radical skepticism toward al survey
estimates. For example, prior to 1995, Philip Cook uncriticaly
cited the very low NCV S survey estimates of DGUs (Cook 1991,
p. 56; Cook and Moore 1994, p. 272) as solid evidence that
DGUs were in fact rare. As late as 1994 he stated, based solely
on survey research, that “self-defense with a gun is arare event
in crimes like burglary and robbery” (Cook and Moore 1994, p.
275). Then, preliminary frequencies on the DGU questions in the
1994 Police Foundation survey (Cook and Ludwig 1997) became
available in early 1995 and the results of the Kleck-Gertz survey
were published in December of 1995. Thus, in 1995 it became
evident that good quality national surveys, including the 1994
Police Foundation survey that Cook helped design and analyze
(eventudly published as Cook and Ludwig 1997), were likely to
continue indicating the DGUs occurred quite often.
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By no later than May of 1996 Cook had radicaly atered his
position to the view that “surveys are a decidedly flawed method
for learning about the frequency with which innocent victims of
crime use a gun to defend themselves” (Cook and Ludwig 1996).
Not only did Cook thereby dismiss dl previous survey evidence,
but aso any evidence that might be generated by surveys in the
future. Further, he went beyond sating this position on the
accuracy of the scientific evidence—he aso forestalled policy
use of any future evidence on the prevalence of DGU by
asserting that “even if we could develop a reliable estimate of
[DGU] frequency, it would only be of marginal relevance to the
ongoing debate over” gun control (Cook and Ludwig 1996).

Since surveys are the only way we have of measuring the
frequency of DGUs, Cook had thereby transformed the claim
that DGUs are rare into a nonfasfiable propostion, i.e. an
assertion that, even if it were fase, could not, under Cook’s
standards, be shown to be false. Note, however, that this radical
turnabout in views came about only after the Nationa Self-
Defense Survey (NSDS) (Kleck and Gertz 1995) and his own
Police Foundation survey (Cook and Ludwig 1996; 1997) had
both yielded estimates of annual DGUs, based on large-scale,
high-quality national surveys specificdly designed to estimate
DGU fregquency, in the millions..

The Police Foundation survey, while based on a sample only
haf that of the NSDS, was modeled after, and otherwise
comparable to, the NSDS, and included even more questions
getting a details of alleged DGUSs. It strongly confirmed the
results of the Kleck-Gertz NSDS, yielding estimates, where
comparable, of annual DGU frequency that were within sampling
error of those obtained by Kleck and Gertz (Cook and Ludwig
1997, esp. pp. 62-63). Faced with estimates that he himself had
helped develop, but which radicaly contradicted his earlier
acceptance of the very low NCV'S estimates, Cook flatly refused
to accept the verdict of the evidence. Instead, he and his
coauthor indulged in numerous evidence-free pages of one-sided
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speculation about how suspected flaws in their and other surveys
might have led to errors in DGU estimates. They noted a few
inconsistencies in responses of their respondents but faled to
establish how or why these would lead to a net overestimate of
DGU frequency. Equaly important, by amost exclusvely
focussng (by their own admission—see Cook and Ludwig 1996,
p. 118) on possible sources of false positives, they failed to make
any case for why fase postives should outhumber false
negatives, such as respondents concealing or forgetting DGUS.

Cook and Ludwig claimed to have established inconsistencies
between their results and other statistics, concluding that their
large DGU results were therefore implausible. In al cases, their
reasoning was falacious. For example, they cited data on the
number of people treated in emergency rooms for nonfata
gunshot wounds and asserted that their own survey’s estimates
of criminads wounded during DGUs were implausibly high in
comparison. In fact, the two sets of numbers are perfectly
consistent once one acknowledges that criminas wounded by
victims are unlikely to seek medica treatment, since medical
personnel are required to report gunshot wounds to police, and
most such wounds are survivable without professiona medica
treatment (Kleck 1997, Chapter 1). Cook and Ludwig dealt with
the possbility that most criminas wounded by gun-wieding
victims do not recelve emergency room treatment by simply
announcing that “we find that possibility rather unlikely” (1996).
They did not even bother to provide their readers with a rationale
for this arbitrary pronouncement, never mind any supporting
evidence.

Their assessment might have been based on either of two
unsupported premises. (1) atypica GSW is so serious that people
suffering such a wound could not substitute self-treatment for
professona treatment without placing their lives in pril, or (2)
criminals are ignorant of, or indifferent to, the fact that medical
personnel treating their wounds would report GSW patients to the
police. Unless one accepts these dubious premises, it hard to see
how one could reasonably assume that al, nearly al, or even
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most criminas wounded during DGUs would seek treatment at
an emergency room.

Cook and Ludwig likewise claimed that the estimated number
of DGUs connected with particular types of crimes were
inconsistent with NCV S estimates of the total number of crimes
of a given type, with or without DGUs. For example, they
claimed to have shown that the estimated number of DGUs
linked with rapes exceeded the tota number of rapes, as
estimated by the NCVS. One fatal flaw in their reasoning had
dready been anticipated in a passage in the origina article
reporting the NSDS estimates (Kleck and Gertz 1995, pp. 167-
168), a passage that Cook and Ludwig evidently chose to ignore.
That passage noted that the reasoning later applied by Cook and
Ludwig relied on the assumption that the universe of events
covered by the NSDS (and thus Cook and Ludwig’'s survey) was
a subset of the universe of events covered by the NCVS. This
assumption is implausible. As noted in that passage, “a large
share of the incidents covered by our survey are probably outside
the scope of incidents that redigtically are likely to be reported to
either the NCV S or police” (p. 167).

It is likely that only a minority of al crime incidents get
reported to the NCVS. Therefore, no matter how large the
estimated number of DGUs is in a gun survey, the number could
gill be a plausbly smdl share of all crime incidents, including
both those effectively covered by the NCVS and those not
covered. Consequently, comparing DGU estimates with NCVS
crime estimates can tell us nothing about whether the former are
plausible. Ignoring Cook and Ludwig's one-sided speculations
and falacious reasoning, and paying close atention to their
empirica results, leads to the conclusion that their survey strongly
supported the assertion that DGUs are very common.

Among pro-gun control scholars, the most active in pushing
the rare-DGU thesis has been public hedth scholar David
Hemenway, who has presented a critique of DGU survey
estimates in a series of overlapping articles (Cook, Ludwig and
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Hemenway 1997; Hemenway 1997a; Hemenway 1997b). The
most extensive of these papers (Hemenway 1997b)
encompassed al of the significant criticisms made of DGU
survey edtimates, both by Hemenway and by Cook, McDowall,
Reiss and Roth, and others. Therefore, the rest of this paper is
devoted to a point-by-point refutation of Hemenway’s criticisms
of the DGU egtimates generated by the 1993 Nationa Self-
Defense Survey (Kleck and Gertz 1995), as presented in
Hemenway’s article in the Summer 1997 issue of the Journal of
Criminal Law and Criminology.

4. The Hemenway Critique of the National Self-Defense
Survey

Hemenway’'s paper was not an attempt to produce a
balanced, intellectualy serious assessment of estimates of
defensive gun use. Instead, his critigue served the narrow
political purpose of “getting the estimate down,” for the sake of
assisting the gun control cause. An honest, scientifically based
critique would have given balanced consideration to both flaws
that would tend to make the estimate too low (eg., people
conceadling DGUs because they involved unlawful behavior, and
the failure to count any DGUs by adolescents), and to those that
contribute to making them too high. Equaly important, it would
have given greatest weight to relevant empirical evidence, and
litte or no weight to idle speculation about possible flaws.
Hemenway’s approach was precisely the opposite—one-sided
and amost entirely speculative. Readers who have any doubts
about the degree to which Hemenway’s paper was imbalanced
could carry out a Smple exercise to assess this claim: count the
number of lines Hemenway devoted to flaws tending to make the
estimate too high and the number devoted to flaws making the
estimate too low.

Hemenway’'s one-sded determination to fixate only on
possible sources of overestimation was so strong that he failed to
recognize even the most conspicuous sources of underestimation.
He claimed that Kleck and Gertz obtained an estimate of gun
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ownership prevalence in their sample that was “outside the range
of al other national surveys’ (p. 1434), to the low side, yet was
oblivious to the implication of this for DGU estimates—since
DGUs ae obvioudy more common among gun owners, any
underrepresentation of gun owners in the survey sample would
contribute to an under estimate of DGUs.?

He likewise noted the underrepresentation of blacks in the
NSDS sample (p. 1434), a problem nearly universd in nationa
surveys, yet did not note the implication that underrepresentation
of highly victimized subsets of the population would necessarily
imply an underrepresentation of persons who had occasion to
engage in acts of self-defense, including use of a gun for self-
protection. Similarly, Hemenway asserted that the NSDS gives
too much weight to persons who are the only adult in their
household (p. 1434), yet apparently was not aware that persons
who live done or in smdler households are less likely than others
to be victims of crimes like burglaries (U.S. Bureau of Justice
Statistics 1996, p. 28), and that he was therefore noting a problem
likely to contribute to an under estimation of DGUSs.

Likewise, Hemenway made no mention of the even more
obvious fact that surveys confined to adults (as dl of the DGU
surveys were) by definition exclude dl sdf-reports of DGU
experiences by adolescents. Since rates of gun carrying are as
high among adolescents as among adults (Kleck and Gertz 1998,
pp. 200-201), and persons age 12-17 clam about 24% of dl
violent victimizations (U.S. Bureau of Justice Statistics 1997, pp.
6, 8), this problem aone could cause surveys to miss as much as
a quarter of al DGUs. Nor did Hemenway acknowledge other
obvious sources of underestimation that Kleck and Gertz had
explicitly noted, such as the omisson of persons without
telephones, who are poorer and thus more likely to be crime
victims than others (Kleck and Gertz 1995, p. 170).

The politica function of this sort of advocacy scholarship is
clear. While high estimates of DGU frequency do not constitute
an obstacle to moderate controls over guns such as laws
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requiring background checks, they condtitute a very serious
obgtacle to advocacy of gun prohibition. Disarming the mass of
noncrimina prospective crime victims would, if high DGU
estimates are even approximately correct, result in large numbers
of foregone opportunities for defensive uses of guns that could
prevent deaths, injuries, and property loss. To acknowledge high
DGU frequency would be to concede the most significant cost of
gun prohibition. Hemenway’s paper was an atempt to neutralize
concerns about such costs and to provide intellectua
respectability for postions identified with Handgun Control
Incorporated (HCI), the nation’s leading gun control advocacy
group.

Hemenway has close ties to HCI through two key staff
members of its “educationa” branch, the Center to Prevent
Handgun Violence (CPHV). His closest and most frequent
collaborator on gun-related research is Douglas Well, currently
Research Director of CPHV, with whom Hemenway has co-
written at least five aticles on gun topics (Hemenway and Well
1990a; 1990b; Weil and Hemenway 1992; 1993a; 1993b).
(Interestingly, Hemenway did not include Weil, his erstwhile
closest collaborator, among those he thanked in his
acknowledgements, presumably for their comments on earlier
drafts of his paper [Hemenway 1997b, p. 1430], as if to distance
himsdf from an HCI employee). Hemenway aso has contributed
to, and co-edited, a strongly pro-control 96-page propaganda tract
with Dennis A. Henigan, legal counse to HClI and CPHV
(Henigan, Nicholson, and Hemenway 1995). This obscure tract
presented a note-for-note rendition of the HCI/CPHV view of
the Second Amendment, a view sharply at variance with virtually
al scholarly research on the topic (see Reynolds 1995 for a
review of the Second Amendment literature).

In one of his articles coauthored with Weil, Hemenway
clamed that their survey data showed that the Nationa Rifle
Association (NRA) misrepresents the gun control views of its
own members. Kleck pointed out in a published critique that
many of those respondents that Weil and Hemenway treated as
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NRA members probably were not, since their figures overstated
known NRA membership by a factor of three. This accurate
clam isoddly pardld to the inaccurate one Hemenway has since
directed at Kleck’'s work, the main difference being that NRA
membership is exactly known, and so it was indisputable that
Well and Hemenway's data grosdy overstated NRA
membership.

Hemenway's political intentions and strong fedlings were
evident in his wild overstatements and the grandiose and
unwarranted conclusons he drew from weak or irrelevant
evidence and fdlacious reasoning. He did not get past his title
before making his first overstatement, claming that he had
established, without benefit of any new empirica evidence, not
only that the NSDS estimates were too high but that they were
“extreme overestimates’ (Hemenway 1997b, p. 1430). He then
announced in his first paragraph that “it is clear that [the Kleck
and Gertz] results cannot be accepted as vaid” (p. 1430). He
went on to falsely claim that “al checks for external vdidity of
the Kleck-Gertz finding confirm that their estimate is highly
exaggerated” (p. 1431), when in fact these checks have
repeatedly confirmed the conclusion that DGUs are common.

DGUs usudly involve unlawful possession of a gun by the
gun-wielding victim, and sometimes other illegdities as well
(Kleck and Gertz 1995, pp. 150, 156, 174), a point Hemenway did
not dispute. Yet, he made the extraordinary and counterintuitive
clam that there is a socia desirability bias to people reporting
their own illegal behavior (Hemenway 1997b, p. 1431)—that is,
people will fasely report DGU experiences because they
believed this would present them in a more positive, socidly
desirable light. Hemenway insisted that such a desirability bias is
not only plausble, but that it is likely: “the likelihood of socid
desirability response bias (self-presentation bias) is clear” (p.
1438). By the end of his paper, without having provided any
credible supporting evidence, Hemenway concluded that the
NSDS was afflicted by an “enormous problem of false positives’
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(persons claiming a DGU who did not have one) and “massive
overestimation,” flatly stating that “the Kleck and Gertz survey
results do not provide reasonable estimates about the total
amount of self-defense gun use in the United States’ (p. 1444). It
was an impressive achievement to be able to arrive at such high-
powered conclusions without the inconvenience of gathering or
even citing any new empirical evidence.

5. The lllegitimacy of One-sided Speculation: An Ounce of
Evidence Outweighs a Ton of Speculation

Hemenway’ s critical technique, like that of Cook, McDowall,
Reiss and Roth, and other proponents of the rare-DGU thesis,
was simple one-sided, and often implausible, speculation about
flaws that might have afflicted DGU surveys, and that might
have been consequentiad enough to significantly affect their
estimates. As atypica example of this technique, he speculated
that people claiming DGU experiences might have been mentally
ill, hinting that such states of mind would cause people to invent
nonexistent DGUSs, due to their “different perception of redlity”
(p. 1435). He did not provide any evidence that even one of the
DGU-reporting respondents in the NSDS or any of the other
DGU survey was in fact mentaly ill, or reported false information
about DGUSs because of such illness. Indeed, he did not even
report any evidence indicating that large numbers of respondents
in any survey are mentaly ill. Hemenway’s idea of supportive
evidence was merely to cite estimates of the share of the general
population that is thought to suffer from menta illness. It was
sufficient for Hemenway that large numbers of DGU reporters
could have been mentaly ill. The mere hypothetica possibility
was treated as serioudly as actual empirical evidence. The fact
that he had no basis for believing that even one DGU reporter in
the NSDS or any other DGU survey was mentdly ill, or invented
a nonexistent event, was effectively treated by Hemenway as a
relatively unimportant detail.

Nor did he explain why the “different perception of redlity”
of mentdly ill people would cause them to develop long, detailed,
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and internally consistent accounts of nonexistent DGUs. One
would think that many forms of menta illness would make it
harder for people to provide such cons stent-but-fal se accounts,
while disorders such as paranoia would be at least as likely to
cause people to withhold information about real events from
strangers who called them up on the phone as to motivate them
to fabricate nonexistent events. If someone were suffering from
a variety of schizophrenia, such as paranoia, why would they
invent or falsaly recal events featuring their own illegal behavior?
Would it not be more common that such persons would be
suspicious of the intentions of interviewers and be especidly
likely to withhold accounts of DGUSs that really occurred? And if
both kinds of false responses were given, as we assume is the
case, why should the former kind be more common than the
latter? If it is not, then Hemenway’s citation of data on the
prevalence of mental illness cannot support his argument that
DGUs are overestimated.

Hemenway even speculated that respondents reporting
DGUs were deliberately lying for the explicit purpose of boosting
DGU edimates, in order to advance their politica beliefs
opposing gun control (p. 1439). Our point here is not that it is
impossible for this sort of thing to happen; certainly one cannot
logicdly rule it out. Rather, the point is that Hemenway’ s critique
was filled with smilar speculations about a long string of
hypothetical, logicaly possible sources of fase postives, but
devoid of any empirical evidence that even one respondent in an
actual urvey had actudly provided a false DGU account due to
any of the hypothetically possible causes of such accounts, never
mind evidence that enough such errors occurred to substantially
distort DGU edtimates. It bears repeating that a virtualy
unlimited number of things are possible in the world, and can be
imagined by the human mind, but amaost none of the hypothetical
possibilities are in fact a part of the world.

The reliance on musings about logicaly possible errors in the
absence of supporting evidence would not be quite so bad had
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Hemenway made even aminimal effort at balance in considering
the full range of errors possible in surveys. Unfortunately, he
devoted his imaginative powers exclusively to thinking up flaws
that might have contributed to the overestimation of defensive
gun use (DGU) frequency, while either ignoring well established
sources of underreporting, or briefly discussing them only for the
sake of superficialy dismissing them (e.g., p. 1439). Even when
Hemenway speculated about sources of response error that are
plausble, he offered no rationale for why the problems should
lead to more fase positives than fase negatives. Instead he
smply conjured up reasons why they might lead to fase
positives. As support for his one-sided speculations, Hemenway
even cited other people guilty of the same dubious practice (p.
1433, notes 11 and 12, citing McDowall et a. 1992 and Reiss and
Roth 1993).

All research is flawed. Known flaws should be identified and
their likely consequences carefully assessed. Speculation about
flaws can play a role in the pursuit of truth by motivating
researchers to gather better empirical evidence less afflicted by
the flaws. Speculation by itself, however, should not be given any
weight in assessing evidence. An ounce of evidence, even though
flawed, outweighs a ton of speculation.

6. Deceptive Claims and Insinuations in the Hemenway
Critique

Unable to develop any empirical evidence of false podtivesin
the DGU surveys, Hemenway resorted to smply inventing false
details about the surveys and the conclusions drawn from them
by their authors. Unable to develop vdid criticisms of the
research actually conducted, he created imaginary straw man
versions of it that he could criticize.

For example, Hemenway misrepresented the implications of
Kleck and Gertz' findings concerning how many people thought
they had saved lives through DGU. He claimed that “the K-G
results imply that many hundreds of thousands of murders should
have been occurring when a private gun was not available for
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protection” (p. 1443). Hemenway in fact knew that the Kleck-
Gertz results did not imply such a thing, since the authors had
explicitly stated (Kleck and Gertz 1995, p. 176) that they had only
asked people about their perceptions of the likelihood that their
DGU had saved a life, and that the results did not imply how
many murders did not occur as a result of a gun being available
for protection: “how many of these were truly life-saving gun
usesisimpossible to know” (p. 177).

Kleck and Gertz explained why it is not surprising that DGU
is so common relative to crimina gun use, noting there are far
more gun-owning victims than gun-owning criminas (1995, p.
180). Hemenway characterized this explanation as “nonsensical”
because “criminals are nore rather than less likely than victims
to possess guns’ (1997b, p. 1443). He offered no supporting
evidence for this “fact,” apparently because he made it up.

Kleck and Gertz were referring to the huge potential for
victim gun use in crime incidents, based on the much higher
number of prospective victims who own guns than criminds,
rather than the number who possessed guns during crime
incidents, something we do not know from any source. It is
possible Hemenway did not understand this, and that his clam
referred instead to the distinct issue of gun possession during
crime incidents. The NCV' S not only does not directly ask victims
whether they actually use guns for self-protection, but does not in
any way ask whether victims possessed guns during the incident.
Nor does any other national survey establish rdative gun
possesson levels during crime incidents among victims and
offenders.

Concerning ownership of firearms, the only survey to ask a
representative national sample of criminals about gun ownership
found, in 1991, that only 24% of state prison inmates personally
owned a gun in the month before they were arrested for the
offense that got them sent to prison (U.S. Bureau of Justice
Statistics 1993, p. 19), while the 1989 Genera Socid Survey
indicated that 31% of the genera U.S. adult population personally
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owns a gun (Kleck 1991, p. 52). While one might sdlectively
speculate that incarcerated criminals underreport gun ownership
more than noncriminals, the best available evidence nevertheless
indicated, at the time Hemenway wrote, that criminals are less
likely to own guns than noncriminals, exactly the opposite of what
Hemenway flatly stated as fact. Unless he was conscioudy lying,
Hemenway apparently ssmply did not bother to check whether
what he was claiming was correct or supported in any body of
empirical evidence.

It would also be wrong to assume that few potentia victims
carry guns away from home, and conclude therefore that guns
are too rarely available in public places to be used very oftenby
victims during crime incidents. The NSDS indicated that each
year over 7 million U.S. adults carry guns on their person for
sdf-protection for an average of 138 days per year, implying
nearly one billion person-days of such carrying (Kleck and Gertz
1998), compared to 0.7-1.6 million DGUs in public places (Kleck
and Gertz 1995). Thus, there are about 1,000 times as many
instances of defensive carrying as would be needed to account
for al of the DGUs that the NSDS estimated occur in public
places each year. The NSDS estimates of carry prevalence are
not unique: a 1993 survey by the strongly pro-control Galup firm
found an even higher prevalence of defensive gun carrying on the
peson (Kleck 1997, Ch. 6; Kleck and Gertz 1998).
Consequently, there is good reason to expect huge numbers of
victims would not only own guns but would possess them at the
time they were victimized.

Hemenway aso mided readers by quoting Kleck and Gertz
out of context in a way that suggested that they somehow felt
that the NCVS was a good survey for estimating DGU
frequency (p. 1441), when their position was actually the reverse.
On pp. 156-157 of their article, Kleck and Gertz had written that
(1) years of careful refinement and evaluation had made the
NCVS an excdlent vehicle for getting respondents to report
illega things that other people had done to them, but that (2) it
was sngularly ill-suited to getting people to admit possibly illega
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things (such as DGU) that they themselves had done.
Hemenway quoted only the first part of this statement (see text
attached to his note 46), a bit of creative editing that served to
invert the sense of the passage.

In some instances, Hemenway’s speculations about alleged
problems were unconscionable since he knew that Kleck and
Gertz had dready directly addressed them and had presented
evidence contradicting the speculation, and Hemenway had
offered no rebuttal of the evidence, or argumentation as to why it
was invalid or irrdevant. For example, he speculated (p. 1438)
that respondents might have reported incidents “in which they
were afraid, they retrieved a gun, and nothing bad happened.”
Kleck and Gertz had explicitly addressed this issue in the article
(1995, pp. 162-163) and stated that they had insured the
respondents claiming a DGU had (1) actualy confronted an
adversary, (2) had actually done something with their gun (e.g.
pointed it at an adversary), and (3) could state a specific crime
(i.e. “something bad”) that they thought was being committed
against them. In short, Hemenway falsely hinted that Kleck and
Gertz did nothing to rule out this sort of report asa DGU.

Hemenway claimed the Kleck and Gertz did little to reduce
what Hemenway imagined to be a huge overestimation bias.
Since there was no reason to believe such a thing existed when
the NSDS was designed, and even less reason to believe it now,
this is comparable to saying that Kleck and Gertz did nothing to
prevent demons from possessing their interviewers. With a
convenient vagueness, Hemenway did not say precisely what he
thought Kleck and Gertz should have done to reduce this
supposed bias, and therefore does not specify anything they failed
to do.

In any case, the claim is fase. On p. 161 of their article
Kleck and Gertz explained that “al interviews in which an
dleged DGU was reported by the respondent were vaidated by
supervisors with call-backs’ and, on p. 163, that Kleck “went
through interview sheets on every one of the interviews in which
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a DGU was reported, looking for any indication that the incident
might not be genuine.” They aso reported on p. 172 that they
debriefed their interviewers after the calling was finished, asking
them about possible false reports and found that “only one
interviewer spoke with a person he thought was inventing a
nonexistent event.” It would be more accurate to say that they
did virtudly everything that could ethicaly be done to guard
against false reports.

On p. 1439, after noting that Kleck and Gertz had concluded
that virtually al respondents in the NCVS who in fact had a
DGU experience fail to report the experience to NCVS
interviewers, Hemenway asserted that “there is certainly no
precedent for this extreme pattern of lying.” This is a falsehood
in two ways. Firt, it is a mischaracterization of the Kleck-Gertz
conclusion, since they only wrote that “virtualy none of the
victims who use guns defensively tell interviewers about it in the
NCVS’ (1995, p. 168). They did not assert that this was due to
lying. Quite the contrary—they had explicitly pointed out (p. 155)
that since the NCV'S never directly asks respondents explicitly
about DGU, it is not even necessary for a respondent to lie in
order for the DGU to go unreported. The NCVS makes it easy
for this to happen, since al a respondent need do to conced a
DGU is to remain slent about their gun use, refraining from
volunteering the information in response to an unspecific prompt
about the respondent’'s possible protective actions. Thus,
precedents about levels of “lying” are irrelevant to the arguments
they made.

Second, if one generoudy assumed that Hemenway merely
expressed himsdf badly, and was only claming that
underreporting, due to any causes, of this magnitude was
unprecedented, then he knew this claim was false. Specificdly in
connection with the very survey in question, Kleck and Gertz
cited prior research indicating that the NCV'S appeared to miss
approximately 97% of rapes and sexua assaults, and over 90%
of spousa assaults (p. 168, citing the review by Loftin and
MacKenzie 1990). Since Hemenway did not rebut (or mention)
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this prior research, but had been made aware of it by the Kleck-
Gertz article, he knew that there was indeed ample precedent for
believing that the NCV'S could miss nearly al DGUs.

Hemenway invented ill another clam about Kleck and
Gertz conclusions. He asserted that the Kleck and Gertz claimed
“that many responders who actualy did use agun in sdlf-defense
in the past year forgot to report it on their survey” (p. 1440,
emphasis added). He did not cite a page where the authors made
this clam, because there is no such page. While there
undoubtedly are at least a few respondents who did forget a
minor DGU, Kleck and Gertz argued that the main reason
respondents would fail to report a DGU was because people are
reluctant to report experiences in which they engaged in crimina
behavior, or behavior others might define as crimina (pp. 156-
157, 171).

Hemenway aso deceived by omisson when discussing
telescoping as a source of overestimation in the NSDS (p. 1439),
asif it were aflaw in the survey that he had discovered. What he
did not say is that Kleck and Gertz had already addressed this
issue in their article, used prior research to estimate its likely
magnitude, and had shown that it was likely to have only a minor
impact on estimates (Kleck and Gertz 1995, pp. 171-172).

Hemenway aso mised his readers when he claimed that
Kleck and Gertz “do not provide detailed information about their
survey methodology” (p. 1433), since he knew that they did in
fact provide unusudly detailed information about the methods
used in the NSDS, including such arcane information as
procedures for taking indirect reports from proxies, selection of
interviewers, random monitoring of interviews, rates of validation
call-backs by supervisors, and details of the sampling procedures
(Kleck and Gertz 1995, pp. 160-163). Indeed far more detail was
provided than is customary in journd articles reporting survey
results.

Noteworthy here is Hemenway’s hypocrisy in criticizing (pp.
1433-1434) Kleck and Gertz for not reporting details that he
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never reported in his own published survey reports, such as
methods for weighting data, or survey organization procedures
for handling busy signds or answering machines (contrast
Hemenway’s criticisms with the sketchy information provided in
Hemenway et a. 1995; Hemenway and Richardson 1997, pp.
188-190; Weil and Hemenway 1992; 1993a).

In this case, Hemenway's insinuation was that the absence
of details on some extremely specialized technical matters in the
Kleck-Gertz report somehow indicated there were in fact
problems with how the matters were handled. Yet, the criticism
was so devoid of content that Hemenway did not even bother
saying why any of these hypothetical problems, even if they had
existed, would have caused the DGU estimate to be too high, and
thus why his insinuations had any bearing on the topic at hand.

Hemenway also misrepresented the conclusions of other
scholars to generate spurious support for his postions. For
example, he miscited David Cantor (1989) to support his theory
of extraordinarily high rates of telescoping in DGU surveys,
contrasting these surveys with the NCVS. Unlike most surveys,
including the DGU surveys, the NCVS is a “bounded” survey in
that the same respondents are repeatedly interviewed at six
month intervals and asked about crime experiences that occurred
in the six months since the previous interview. This serves to
establish a clear “bound” on the time period respondents are
supposed to spesk about, eliminating the telescoping that afflicts
unbounded surveys. As support for his clam of high telescoping
in the DGU surveys (al of them unbounded), Hemenway
reported that “Unbounded rates of reported victimization are
typically 30% to 40% higher than bounded rates’ (p. 1439), citing
Cantor.

What Hemenway did not pass on to his readers was
Cantor’s explicit conclusion that one could not attribute al of this
difference to telescoping by respondents in the unbounded
interviews, and that some of it was due to underreporting in the
bounded interviews. Cantor stated, in terms clear enough that
Hemenway could not have honestly misunderstood, that it was
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impossible to tell how much of the 30-40% difference was due to
telescoping. Thus, Hemenway's tactic was to raise the issue of
telescoping, cite the 30-40% discrepancy figure, and then let
readers “draw their own conclusions’ that this represented the
level of telescoping. If one more honestly recognized that only
part of this discrepancy is due to telescoping, and assumed, for
example, that only half of it is due to telescoping, one would
arrive a a telescoping rate of 15-20%, i.e. dmost exactly the
same as the 21% figure cited by Kleck and Gertz.

In this same vein, Hemenway mischaracterized the published
opinions of pro-control scholars as part of an dfort to exploit
prestige bias by invoking the name of the well-respected National
Research Council (NRC). He alleged that a report by the NRC
“finds” that Kleck’'s earlier estimates “appear exaggerated.”
Thisis a mischaracterization, since this was not a “finding” of the
NRC, or of any of its panels, but merely a persona opinion
expressed by an NRC report’s authors, Albert Reiss and Jeffrey
Roth (1993). These authors had no relevant evidence of their
own, and smply relied on the same technique of one-sded
speculation that Hemenway later used, in a none-too-subtle effort
to “get the estimate down.”

The Reiss-Roth opinions were, in any case, irrelevant to the
purposes of Hemenway's paper, which was intended as a
critique of the Kleck-Gertz survey, conducted after the Reiss-
Roth report was written, rather than an assessment of the many
less sophisticated early surveys reviewed in the Kleck papers
that Reiss and Roth addressed. This passage appears to serve no
purpose other than to provide Hemenway with an excuse to cite
someone else's outdated and equally unfounded persona opinions
that “Kleck’s conclusions rest on limited data and assumptions’
(p. 1432).

The citation of the Reiss-Roth critiques of older studies also
ignored the fact that estimates have gotten larger as methods
have been improved and the problems cited by Reiss and Roth
(and Kleck 1991, pp. 108-111) were solved. The expectation of
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critics that problems in the surveys were inflating DGU estimates
was contradicted by the simple fact that the nore technicaly
sound the surveys became, the larger the DGUs estimates got
(compare Cook and Ludwig 1997 and Kleck and Gertz 1995 with
the pre-1991 surveys critiqued in Reiss and Roth 1993, and
summarized in Kleck 1997, pp. 187-189).

7. Red Herrings and the Issue Not Addressed

Much of Hemenway’'s paper was a red herring in that it
implicitly misstated the centra technica question about survey
estimates of DGU frequency. Much of it was devoted to
elaborate speculations about why people might fasely claim to
have used a gun defensively, as if it were somehow in dispute
that some respondents might have provided fase postive
responses (pp. 1430, 1438-1440). He inaccurately hinted that
Kleck and Gertz unreasonably ignored the possibility that some of
their respondents provided false positives (p. 1439), a claim that
served to portray them as being as doctrinaire and unreasonably
one-sided as Hemenway was.

We assume as a matter of course that the NSDS was like all
other surveys in that some respondents gave inaccurate
responses to questions, and that these errors included both false
positives and fal se negatives. The central question is not whether
there were some false positives, nor even how many false
positives there were, but rather what the relative balance was
between false positives and false negatives. Survey estimates
cannot be too high unless fase podtives outnumber false
negatives, and cannot be “extreme overestimates’ unless fase
positives greatly exceed false negatives. Because Hemenway
made no effort to assess the frequency of false negatives, it was
logicaly impossible for him to say what this balance was, and
therefore impossible to draw meaningful conclusions about
whether the NSDS estimates were too high or low.

Another red herring in Hemenway's paper (pp. 1431-1433)
was his discussion of eight earlier surveys Kleck had carefully
critiqued in Point Blank (1991, pp. 104-111). Kleck and Gertz
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made great efforts to fix as many of the problems of those
surveys as they could when they conducted the NSDS. What,
then, was the point of Hemenway citing criticisms of those
surveys as “Background” (p. 1431), if not to score a few cheap
debating points by hinting that what was flawed in the earlier
surveys must aso be flawed in the Kleck-Gertz survey? If the
NSDS did indeed ill share some flaws with those earlier
surveys, it was unnecessary to bring up the flaws of the earlier
surveys, Hemenway could have smply addressed these flaws in
connection with the NSDS and documented that it had a given
problem. On the other hand, if some criticisms applicable to those
earlier surveys did not apply to the NSDS, it was dishonest to
cite critiques of the former that mostly addressed flaws that were
fixed in the NSDS, in a context where readers would assume that
they were relevant to the NSDS.

Similarly, Hemenway tried to get some mileage out of the
fact that the NCV'S has larger sample sizes than those in the
DGU surveys (p. 1432), even though the only effect this has on
estimates is that it reduces random sampling error (and thus the
width of an interval estimate). It does not affect, on average, the
sze of the estimate, which is what Hemenway was challenging.
Since Hemenway did not dispute this point, he presumably knew
that his observations about the huge NCVS sample sizes were
irrelevant to the issue at hand, but may have hoped to score some
cheap points with readers who did not know this.

Hemenway aso could not redst citing (p. 1443) some
irrelevant research that purported to show that a gun in the home
raises the risk of homicide (contrary to Hemenway’s phrasing,
the study did not merely claim that a gun was “associated with”
an increased risk). Hemenway believed that this finding was
somehow inconsistent with the NSDS findings on the number of
people who believed their DGU might have saved alife. In fact,
all that this research (Kellermann et a. 1993) accomplished was
that it reconfirmed the commonplace finding in criminologica
research that the same things that increase one's risk of violent
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victimization aso increase the probability that one will acquire a
gun for self-protection, and that there will therefore sometimes be
a podtive asociation between victimization risk and gun
ownership, even if the latter has no impact on the former. (For
extended aitiques of this study, see Kates et a. 1995, pp. 268-
276; Kleck and Hogan 1997; Kleck 1997, Ch. 7). There is, in
fact, nothing in this study’s data that is incompatible with the
assertion that the net causal effect of owning a gun is, on
average, to reduce the likdihood one will become a victim of
homicide.

Note however, that citation of this study would be a red
herring even if one believed that keeping a gun in one's home
does increase the risk of homicide victimization, Snce it would not
imply anything about whether actua defensive use of guns saves
lives or how often it might do so, never mind how often people
beieve they saved alife with a DGU. It is perfectly possible that
DGU saves lives with great frequency, but that, with even
greater frequency, guns in a person’s home somehow contribute
to the likelihood of one resident of a home killing another.

8. The Nature of False Positives

It is hard to discern exactly what kinds of false positives
Hemenway believed show up most often in al these DGU
surveys. He waffled on the issue of whether people are: (1)
conscioudy inventing nonexistent events, (2) conscioudy but
honestly misrepresenting accounts of rea events that did not
redlly involve DGU (e.g., they involved an aggressive use of a
gun that the respondent wrongly regarded as defensive); or (3)
unconscioudy distorting real events. He seemed to have doubts
himself about posshbility (1) occurring very often, hastening to
assure readers that false responders do not necessarily have to
lie (p. 1435), but was otherwise unwilling to commit himsdlf to the
relative frequency of these types of misreports.

It is worth emphasizing how much trouble NSDS respondents
had to go to in order to fasely report a completely nonexistent
event as a DGU. Hemenway cited a survey in which 10% of the
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respondents told interviewers that they had seen something they
thought was a spacecraft from another planet (p. 1438),
insnuating that one could reasonably expect smilarly large
numbers of people to fasdy clam to have used a gun for self-
protection. Unlike respondents in the UFO survey, however,
respondents in the NSDS who wanted to fasely report a
nonexistent DGU could not quaify as having had such an
experience merely by saying “Yes.” Rather, they had to provide
as many as 19 internally consistent responses covering the details
of the aleged incident. In short, to sustain a false DGU claim,
respondents had to do a good deal of very agile menta work, and
stay on the phone even longer. On the other hand, dl it took to
yield a false negative was for a DGU-involved respondent to
speak a single inaccurate syllable: “No.” The point is not that
fase postives were impossible but rather that it took far more
time and trouble to provide a false positive than a false negative.

Consder dso the context in which Hemenway imagined all
these false reports to have been provided. Randomly selected
people were called unexpectedly, and questioned rapidly by total
grangers, for no more than 15 minutes, with one question
immediately following another. There was no prolonged
opportunity to invent a nonexistent event, rehearse inaccurate
details, or to otherwise get a false story straight. Respondents
providing a false positive account of a DGU had to be not only
dishonest but very quick-witted and creative as well.

Regarding posshility (2), Kleck and Gertz (1995, p. 174)
noted that most of the reported DGUs were linked with the types
of crimes—burglaries, robberies, and sexual assaults—where
there is little possibility of participants being honestly mistaken
about who was the victim and who was the offender, or whether
their gun use was genuinely defensive. While some respondents
may well have consciously misrepresented aggressive actions as
defensive, and a very few might have conscioudy invented
entirely fictitious events, it is hard to see how respondents could
report an account of ared burglary, robbery, or sexud assault in

108



Journal on Firearms Volume Eleven

which they were aggressors and somehow unconscioudy or
honestly distort their own crimina, aggressive use of agun into a
“defensive’ use.

An honest misunderstanding of red events in a way that
would fasdy qudify them as DGUs is more plausble in
connection with assault incidents, such as those where people
prefer to characterize their partly aggressive, partly defensive
behavior in “mutual combat” incidents as purely defensive in
character. Kleck and Gertz addressed this latter possibility in
their origind article and showed that it could not account for
more than a small fraction (probably less han a tenth) of the
incidents they counted as DGUs (1995, p. 174). Hemenway did
not refute that evidence.

Hemenway’s view of the world was that it is full of potential
survey respondents who are simultaneously mischievous or
delusiond, yet also extremely energetic, persistent, mentally agile,
and disciplined enough to invent, on short notice, long,
complicated, and internally consistent tales for strangers who
unexpectedly call them on the telephone. This strange world is
not the one familiar to survey researchers. Instead, their world is
a more mundane one in which people who incorrectly answer
questions about illega behavior are mostly those who do not want
to tel srangers about their own unlawful behaviors and
consequently say “no” when the correct answer was “yes.”

9. Raising the Dead: Resuscitating the NCVS Estimates of
DGU

Hemenway (1997b, pp. 1431-1432) contrasted NCV'S (victim
survey) estimates of DGU with the NSDS estimates, but was
evasive as to exactly why he did this. He never explicitly stated
that he considered the NCV S estimates to be even approximately
accurate, perhaps because he knew that this position was
indefensible. He made no effort to rebut Kleck and Gertz
detalled explanation (1995, pp. 153-157) of why the NCVS
grossly underestimates DGU frequency, and did not even discuss
or mention most of their arguments or evidence. Thus, the
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assertion that the NCVS estimate is far too low remains
unrebutted. But if the NCVS estimates are not accurate, what
was point of Hemenway citing them in the context of a challenge
to the very different NSDS estimates?

Exploiting the tactic of “maintaining deniability,” Hemenway
did not explicitly state that he thought that the NCV S provides an
accurate estimate of DGU frequency, but this is bound to be the
meaning that was communicated to some readers by his use of
the NCV'S results. We can see only two possibilities. Either (1)
Hemenway recognized that the DGU estimates derived from the
NCVS are grossly inaccurate, but dishonestly presented them to
readers as if they were reasonably accurate, or (2) he continued
to believe they are fairly accurate, despite his inability to rebut
Kleck and Gertz' case for their inaccuracy, but was unwilling to
explicitty commit himself to the accurate-NCVS position. In
short, he wanted to have it both ways, using the invalid NCVS
estimates to cast doubt on large DGU estimates, while preserving
the option of later claiming that he was not naive enough to think
the NCV S estimates were even approximately correct.

If Hemenway really did believe that the NCV'S estimates are
approximately accurate, he may well be the last scholar in this
field to cling to this belief. After touting the NCV'S estimates of
DGU for years, even authors as strongly wedded to the rare-
DGU position as Philip Cook (Cook 1991; Cook and Moore 1994)
and David McDowadl (McDowal and Weirsema 1994) have
ceased portraying the NCV'S estimates as valid. Instead, they
have shifted to the agnostic views that (1) no survey, including
the NCVS, can yield meaningful estimates (Cook and Ludwig
1996; 1997) or that (2) “the frequency of firearm self-defenseis
an issue that is far from settled” (McDowal 1995), views
incompatible with the position that the NCVS estimates are at
least approximately valid and therefore have settled the matter.
By December of 1994, Cook had taken a postion directly
contradicting Hemenway’s seeming acceptance of the NCVS
estimates, stating that there are “ persuasive reasons for believing
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that the [NCVS] yields tota incident figures that are much too
low” (Kates et a. 1995, p. 537, quoting a December 20, 1994
letter from Cook). Echoing these views, another strongly pro-
control scholar, Tom Smith, has written that “it appears that the
[DGU] estimates of the NCVSs are too low” (1997, p. 1462).

Kleck and Gertz provided a detailed explanation of why the
NCV S grosdy underestimates DGU frequency, and noted that its
DGU estimates had been repeatedly disconfirmed by other
surveys (1995, pp. 153-157). Still, Hemenway gave the
impression that he was using the NCV' S estimates as a standard
against which he judged the DGU egtimates of other surveys
(Hemenway 1997b, pp. 1431-1432). In this connection, he falsely
claimed that the NCVS asks “about sdlf-defense gun use” (p.
1432) when in fact, as Kleck and Gertz pointed out, one of the
many problems with the NCV S as a vehicle for estimating DGU
frequency is that it never directly asks respondents about DGU
(1995, p. 155). Instead it merely provides respondents with an
opportunity to volunteer information about a DGU in response to
agenera question about self -protection actions.

As Tom Smith, Director of the National Opinion Research
Center, has noted, specificdly in connection with the NCVS:
“Indirect questions that rely on a respondent volunteering a
specific element as part of a broad and unfocussed inquiry
uniformly lead to undercounts of the particular of interest” (Smith
1997, pp. 1462-1463).

Nor did Hemenway acknowledge that the NCVS is the only
survey that has ever yielded annual DGU estimates under
700,000, and that its estimates, centering around 80,000, are far
below those generated by at least fifteen other surveys (Kleck
and Gertz 1995, pp. 153-159). Instead, he inverted redlity by
falsely hinting that it was the NSDS estimate that was the deviant
result.

It is tempting to think that the NCVS estimates should be
given greater credibility than any one survey because the NCVS
has been continuoudy fielded since 1973, and thus could be
regarded as, in some sense, a series of surveys rather than just
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one survey, which have provided independent confirmation of low
DGU edtimates. Hemenway himsdf, however, noted that
“consggtency of findings is irrdevant when the methodology
among...the surveys is smilar.” He made this point with respect
to the DGU surveys, but it is far more applicable to the NCVS,
since great care has been taken to keep the NCVS, despite
periodic revisions, consistent over time. In contrast, there was,
contrary to Hemenway’s claims, great diversity in methodology
among the DGU surveys (Kleck and Gertz 1995, pp. 157-160).

The NCVS is more accurately viewed as a single ongoing
survey, with interviews conducted monthly since 1973 by the
same government agency, using methods intentionally kept
extremely consistent from 1973 right up to a redesign in 1992.
Thus, the flaws that afflicted the NCV S for measuring DGUs in
1973 were, for the most part, ill with it in 1992 when the
McDowall and Wiersema (1994) and Cook (1991) estimates that
Hemenway favorably cited (1997b, p. 1432) were generated. We
can only heartily agree with Hemenway that reproducing the
same result over and over with the same flawed measurement
tool does not provide much evidence about anything. Hemenway
just got it wrong as to which surveys this observation is best
applied to.

10. Fallacious Reasoning—Hemenway'’s “Checks on
External Validity”

In their origina article, Kleck and Gertz cautioned against
two kinds of falacious reasoning. Instead of taking the warnings
serioudly, Hemenway seems to have treated them as signposts to
deceptive arguments that might prove useful for propagandistic
purposes. Both falacious arguments involve a misapplication of
reductio ad absurdum argumentation, based on the
misperception that estimates from the NSDS were inconsistent
with known crime counts and the erroneous assumption that the
NCVS provides correct estimates of the absolute frequency of
crime.
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Hemenway argued that the NSDS estimates are implausible
because this survey implied a number of DGUs occurring in
connection with burglaries that exceeded the total number of
burglaries of occupied residences estimated by the NCVS, and
thus the DGU estimate was impossible, or at least implausibly
high (p. 1441). This argument rested on an unstated assumption
that the universe of DGU events sampled ty the NSDS is a
subset of the universe of crime events covered by the NCVS.
However, Kleck and Gertz had explicitly warned in their paper
that “a large share of the incidents covered by our survey are
probably outside the scope of incidents that redisticaly arelikely
to be reported to the NCV S or police” (1995, p. 167). Thisistrue
because DGUs typically involve criminad behavior, such as
unlawful gun possession, by the gun-using victim, who therefore
is often unwilling to report the incident. Once it is recognized that
many DGU events are outsde the realm of crime incidents
effectively covered by the NCVS, it is logicaly impossible to
treat any NCVS estimates as imposing an upper limit on how
many DGUs there plausibly could be.

Hemenway’s logic was also falacious in assuming that one
can cast doubt on conclusions based on a large body of data by
deriving implausible implications from smaller subsets of the data
The NSDS estimates of total DGUs are likely to be fairly reliable
partly because they are based on a very large (n=4,977) sample,
while any estimates one might derive pertaining to one specific
crime type are necessarily less reliable because they rely partly
on afar smaller subsample, i.e. the c. 194 sample DGU cases, of
which 40 were linked to burglaries.

Hemenway’s reductio ad absurdum logic is equivaent to
arguing that Gallup presidentia election polls cannot accurately
estimate the share of the entire electorate voting for the
Democratic candidate (something we know they can do, usudly
to within two percentage points—Gallup 1992) because they
commonly yield implausible estimates for small subsets of the
electorate, such as rural Hispanic Jews. One undoubtedly could
obtain implausble estimates of voter preference for the
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Democratic candidate, such as 0% or 100%, based on a very
small number of sample cases, for many subsets of the
population. This would imply nothing, however, about the ability
of the survey to estimate voter preferences in the entire
population. Thus, even if estimates of DGUs linked to a given
specific crime type were implausible, which they are nat, this
would imply nothing about whether estimates of the total number
of DGUSs, based on the full sample, are accurate.

Findly, even if one ignored these logical falacies,
Hemenway’s argument still would fail, because it depends on an
indisputably erroneous assumption. Hemenway stated that “from
the NCVS, we know that there were fewer than 6 million
burglariesin 1992" (1997b, p. 1441), and made smilar statements
about rapes (p. 1442). In fact, we do not “know” any such thing.
No competent criminologist believes that the NCVS provides
complete coverage of al burglaries, or any other crimes,
occurring in the U.S. And once one concedes that there may be
far more crimes than the NCVS estimates, Hemenway’s
argument collapses, since it becomes impossible to argue that
estimates of the number of DGUSs linked to a given type of crime
are implausibly high relative to the total number of crimes of that
type—we smply do not know the latter number.

In a second variety of this falacious line of reasoning,
Hemenway cited estimates of the number of gunshot wound
(GSW) victims treated in emergency rooms and falsely claimed
that “K-G report that 207,000 times per year the gun defender
thought he wounded or killed the offender” (1997b, p. 1442). In
fact, Kleck and Gertz did not compute or report this 207,000
estimate. Quite the contrary—they specifically cautioned against
using NSDS data to generate such an estimate because an
estimate of defensive woundings would be based (unlike the
estimates of DGU frequency in genera) on a smal sample (the
approximately 200 respondents who reported a DGU) and
because NSDS interviewers had done no detailed questioning of
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respondents regarding why they thought that they had wounded
their adversaries.

In any case, there is nothing even mildly inconsistent about
this GSW estimate and emergency room data on persons treated
for GSWs. Hemenway necessarily made the implicit assumption
that DGU-linked woundings are entirely a subset of woundings
treated in medical facilities. If one more plausibly assumes that
most less serious DGU-linked woundings are not medicaly
treated, the number of medicaly trested GSWs cannot be used
as an upper limit on the number of DGUs that result in a
wounding, since DGU-linked woundings would exist largely
outside the set of medicaly treated GSWSs. If, for example, the
total annual number of GSWSs, treated or untreated, was 400,000,
there would be nothing implausible about 200,000 d them being
DGU-linked, especidly in light of the fact that the vast mgority
of victims of medically treated GSWs linked to aleged “assaults’
are known criminals (Kleck 1997, Chapter 1).

It is unlikely that a crimina wounded by a victim during the
commission of a crime would seek medica attention for any but
the mogt life-threatening GSWSs, since medica personnd are
required by law to report treatment of GSWSs to the police. Less
than a tenth of assault GSWs are life-threatening (Kleck 1997,
Chapter 1). Thus, dmogt dl of the DGU-linked woundings of
criminas probably lie outside the universe of GSWs treated in
emergency rooms and other medica facilities. The number of
medically trested GSWs therefore cannot serve as an upper limit
on either the total number of GSWs or on the number that occur
in connection with a crime victim's DGU. In sum, since we do
not know the total number of crime victimizations such as rapes
or burglaries, or the total number of GSWs, we cannot possibly
know if any given DGU egtimate is implausibly large relative to
these unknown (and possibly unknowable) quantities.

It is worth sressng that crucia logicd falacies in
Hemenway's reductio ad absurdum arguments were explicitly
noted in the original 1995 article by Kleck and Gertz (pp. 167-
168, 172-174), before Hemenway presented them. Thus, because
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Kleck and Gertz had explicitly warned againgt making the very
arguments that Hemenway would later make, Hemenway was
clearly aware of the fata flaws in his arguments. Since he did not
rebut any of the arguments that Kleck and Gertz used to
conclude that this line of reasoning was fdlacious, it is reasonable
to conclude that when Hemenway made his reductio ad
absurdum arguments, he knew they were falacious. Thus, his
use of these arguments can be reasonably viewed as part of an
intentional effort by Hemenway to deceive his readers, and not
merely the product of doppy thinking.

11. The UFO Analogy

Perhaps the most bizarre part of Hemenway’ s paper was the
analogy he drew between survey reports of DGUs and reports of
contacts with aliens from other planets. Hemenway noted that
10% of respondents in a Gallup survey told interviewers that they
had seen an alien spacecraft. Here too Hemenway was dealing
in a red herring. No one disputes that some behaviors or
experiences can be greatly overestimated in surveys. Rather, the
relevant issue is whether DGU happens to be one of those
experiences. The extent and kinds of response errors in surveys
are heavily dependent on subject matter, so that extent of
misestimation with respect to one topic cannot cast any light on
the likely degree of error in misestimating another topic unless the
topics are very similar.

We assume that most of the 10% of respondents in the UFO
survey who responded affirmatively to the spacecraft question
were having a little fun with the interviewers, though a few may
well have been serious. On the other hand, it is harder to believe
that respondents would regard questions about crime victimization
and DGUs in so frivolous a light. In addition, Hemenway’s
analogy ignored the fact that all it took to he counted as an aien
spacecraft spotter was the one-syllable response “Yes,” while it
took as many as 19 logicaly consstent responses providing
details about the incident to be counted as a defensive gun user.
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12. The Positive Social Bias Speculation

Hemenway did not deny or rebut the claim that most of the
DGUs reported in the NSDS involved illegal behavior on the part
of the respondents (Kleck and Gertz 1995, pp. 155, I71-174).
Instead, he smply ignored it, perhaps because he recognized that
it would be difficult to persuade readers that survey respondents
are biased in favor of overreporting their own unlawful behavior.
He inssted that the predominant bias surrounding DGU reportsis
a“socia dedrability bias,” with respondents making false reports
of DGUs to present themselves as “heroic” (Hemenway 1997b,
p. 1431).

He ignored the information that Kleck and Gertz provided in
their article on the digtinctly unheroic character of the DGU
accounts provided. What was most striking about the reported
events was their bandity. If Hemenway’ s speculations had merit,
false portrayals of heroism should have involved frequent claims
of facing down gun-wielding bad guys and exciting shootouts. In
fact, respondents reporting DGUs clamed to have faced
adversaries with guns in only one in sx cases, clamed
involvement in a shootout (both parties shooting) in just 3% of the
cases, and usually reported opponents with no weapons at dl.
Likewise, they rarely boasted about their deadly shooting, with
only 8% even claming to have wounded an adversary (Kleck
and Gertz 1995, pp. 173, 175).

The more pertinent issue, however, is not how respondents
regarded their own actions, but rather how they thought
interviewers were likely to regard their actions. Regardless of
how respondents may have viewed their aleged DGUs, they
would not be likely to fasdy report imaginary DGUs or to
mischaracterize events as DGUs if they thought that interviewers
were inclined to view alleged DGUs in a negative light, and
possibly as crimina behavior.

Hemenway offers no reasons why respondents would think
interviewers would have favorable views of such actions. All the
respondents knew about the interviewers, besides their sex
(mostly female), was that they were calling from Florida State
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University, and thus were presumably working for college
professors, as indeed they were. Thus, respondents who thought
about the matter at al were likely to think they were providing
information for people generaly regarded as libera intellectuals,
hardly the sorts of people likedy to provide a sympathetic
reception for accounts of DGUs, whether genuine or false.
Consequently, there is little logica reason to expect a socid
desirability bias to operate with many respondents.

In any case, the one-sided focus on socid desirability isitself
a red herring. The key issue is not whether some respondents
might think DGUs are heroic (this is undoubtedly true for at least
some people), but rather whether this sentiment is so strong and
pervasive that it would, on net, outweigh the seemingly more
common and natura tendency to concea one's illegal behaviors
from strangers who call on the phone. By addressing only the
socid desrability of reporting heroic acts, Hemenway distracted
readers from the issue of the relative balance of sources of
response errors. He provided no evidence or even argumentation
as to why any socid desirability effects should outweigh smple
concerns about reveaing one' s unlawful behaviors.

Hemenway did not deny Kleck and Gertz' clam that most
DGUs do involve illegd behavior, though he did his best to
distract readers attention from this fact, eg. by stating that
“sef-report surveys tend to overestimate rare events which
carry no social stigma” (Hemenway 1997b, p. 1435). Since
when does criminal behavior carry no stigma? If it does carry a
stigma, and if most DGUs do involve crimind behavior, then it
something of a puzzle how Hemenway reached the conclusion
that not only is there, on net, a positive socid desirability bias to
reporting DGUSs, but that it is clear and obvious that there is such
abias.

13. Making Something Out of Nothing—Hemenway'’s
Numerical Exercises

It would be understandable if some readers of Hemenway’s
article believed that he did present, in his Section V, evidence on
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the relative balance of false positives and false negatives. In fact,
this section presented no empirical evidence a al. Instead,
Hemenway’s numerical examples demonstrated nothing more
than that if one arbitrarily assumes particular rates of fase
positives and false negatives, along with extremely low actua
DGU rates, one can support the claim that DGU could be greatly
overestimated. Hemenway cannot be faulted for his arithmetic. If
there were any credibility to the misreporting rates that he
assumed out of thin ar, they would indeed imply huge
overestimates.

Hemenway’'s argument was falacious because it was
circular—it required that he assume the very conclusions he was
trying to support. Specificaly, Hemenway assumed as starting
points of his exercise that (1) there is a nonnegligible rate of
reporting fase positives, and (2) DGUs are in fact extremely
rare. He stated that “with few actual positives [i.e. few genuine
DGUY|, it is impossible for a screen to pick up many fase
negatives,” and that “it follows that, for events with low
incidence ... the estimated incidence will tend to be greater than
the true incidence” (p. 1436).

All one can vaidly conclude from this exercise is that thereis
more potential for false postives than false negatives, i.e. that
there hypotheticaly could be more false positives than false
negatives. Of course, this bana point would apply to estimation of
literdly any trait that characterized less than haf of the
population. The problem is that Hemenway did not present any
empirica evidence that there were any fase positives among the
cases that Kleck and Gertz treated as DGUSs, nor among those so
treated in other DGU surveys, never mind the large numbers he
assumed.

Whether there actually are more false positives than fase
negatives in surveys of DGU or other crime-related experiences
is an issue to which Hemenway never brought any empirica
evidence to bear, as distinct from speculations and assumptions.
Rather, he jumped from the fact that this potential exists to the
non sequitur conclusion that “you inevitably [emphasis added]
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get a large number of false positives relative to the number of
true positives’ (p. 1437) and thus an overestimate.

Instead of citing relevant empirical evidence, Hemenway
argued indirectly by andogy. Drawing a dsrained anaogy
between reporting of diseases in surveys and reporting of illegal
behavior like DGUSs, he quoted epidemiologists who stated that
“if the population is at low risk for having the disease, results that
are positive will mostly be false positives’ (p. 1436). While that
may well be true about reporting of diseases, direct empirica
evidence (to be discussed in a later section) ndicates that it is
clearly not true about the reporting of rare illegal behaviors.

No survey respondent believes that they will be arrested for
falsely reporting a disease they do not have, and for most
diseases few respondents would expect interviewers to have
negative views of the respondent’s health problems. In contrast,
much of criminological survey research has been organized
around the problem that many respondents do believe they could
suffer arrest, or at least embarrassment and other negative
consequences, if they reported having committed illega acts
(Hardt and Peterson-Hardt 1977; Hindelang et a. 1981; Kleck
1982). While fasdy reporting a disease would typicaly dicit
sympathy, fasdy reporting illega behavior would rarely do so.
Observations about the relative frequency of false positives and
false negatives in surveys of disease smply have no bearing on
the issue at hand.

Note also that, even with respect to diseases, Hemenway
was unable to locate any examples of overestimating prevalence
by a factor of 30, which is what one would have to believe the
NSDS did, if one accepts the NCV S estimate of DGU frequency
as accurate.

Hemenway’s claim that the NSDS results were “extremely
sensitive” to small changes in the specificity rate (the percent of
true negatives accurately detected) also relies on assuming the
conclusion. The main reason that the example estimates he
computed (see his Tables 2A-2C) were s0 sensitive to the
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specificity rate is because Hemenway assumed extremely low
actual DGU rates, i.e. he assumed the very conclusion he was
trying to support. Thus, instead of using the empiricaly-based
1.33% estimate Kleck and Gertz obtained, Hemenway assumed
imaginary DGU rates of 0.32%, 0.04% and 0.08%, respectively
(in his Tables 2(A), 2(B), and 2(C)) (pp. 1444-1445). Because he
arbitrarily assumed that there are so few true positives (genuine
DGUs), even a handful of false positives could indeed outnumber
them and substantialy distort the estimates.

For example, in his Table 2(B), the man reason
Hemenway’ s assumed rate of false positives of 1.3% had such a
proportionally large distorting effect on the estimate was because
he assumed, without any empirical foundation, that the actua
DGU prevaence rate was virtualy zero, so that just @l false
positives could be 32 times higher than his assumed number of
just two (1) true positives, in a sample of 5,000 cases (p. 1445).
For what it's worth, the estimates would be highly sengtive to
the specificity rate, if the true DGU rate were as low as
Hemenway assumed, but then it isthe DGU rate that is at issue.

In our view, a more redistic verson of Hemenway’'s
hypothetical scenarios, one more in tune with research on errors
in surveys of illegal behavior, might have 48 true positives, 43
false regatives (and thus 96 persons with a genuine DGU), 18
fase pogtives, and 4,886 true negatives in a sample of 5,000
cases, implying 50% test sengitivity (the percent of true positives
accurately detected) and 99.6% test specificity. Under this
dternative st of hypothetical assumptions, the true DGU
prevalence would be 1.92%, while the measured rate would be
1.32%, as was obtained in the NSDS, implying that the true DGU
rate was actualy 45% higher than the one estimated.

Of course, the question remains, which is the more plausible
set of assumptions about the digtribution of survey response
errors—Hemenway’ s or ours? Unlike Hemenway, who relied on
assumed numbers and strained analogies to the reporting of
diseases, we prefer to rely on actual empirical evidence directly
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addressing the relative prevalence of different kinds of response
error in previous surveys of illegal behavior.

14. Prior Research on the Validity of Survey Estimates of
Illegal Behavior

Hemenway provided a discusson of “misclassfication in
surveys generdly” (pp. 1434-1437) whose most notable feature
was its utter silence about surveys concerning illegal behavior
and crime-related experiences. While Hemenway cited surveys
about height, automobile ownership, diseases, and other topics of
negligible smilarity to the topic a hand, he said nothing about
evidence concerning the validity of responses to questions
requiring respondents to report their own illegd behavior. Surely
surveys of unlawful and crime-related behaviors are more
pertinent to the validity of DGU survey estimates than the
surveys Hemenway addressed. We will correct this conspicuous
omission.

A large body of empirical evidence indicates that, when
asked questions about their own illega behavior, survey
respondents, on net, underreport their involvement, and that false
negatives outnumber fase postives by a wide margin. The
strongest tests of validity on such questions concern illicit drug
use. Unlike with other illegal behaviors, there is a strong external
criterion that analysts can use to judge the validity of survey sdlf-
reports concerning drug use, because consumption of illicit drugs
leaves physical traces that can be reliably detected using
physiological means such as urine tests and hair assays. Further,
illictt drug use may be the only illegal behavior for which validity
checks can effectively detect fase positives as well as fase
negatives.

Research using improved chemica tests has repeatedly
demondtrated that respondents self-report less drug use in
interviews and on questionnaires than is later revealed by hair or
urine anayss, even when interviewed under conditions of
anonymity and confidentiaity (Amsel et a. 1976; Cisin and Parry
1980; Magura et al. 1987; Wish 1987; Baumgartner et al. 1990;
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Dembo et d. 1990; Wish and Gropper 1990; Mieczkowski 1990;
Mieczkowski et a. 1991, p. 246; Fack et a. 1992; Magura et d.
1992; McNagny and Parker 1992; Feucht et al. 1994; Hindin et
a. 1994; Cook et a. 1995; Hoffman et a. 1995; Magura et al.
1995; see Wish et a. 1995 for a generd review).

For example, among patients at a walk-in clinic who had
positive urine tests for illicit drug use, only 28% had admitted the
use in interviews (McNagny and Parker 1992), i.e. actua use
was 3.6 times higher (100/28=3.6) than reported use. Among a
group of juvenile arrestees, while hair analysis indicated 56.8%
had used cocaine, only 7.4% sdlf-reported it in interviews (Feucht
et a. 1994), implying that actua use levels were 7.7 times higher
than sdlf-reports indicated. In a group of youthful jail releasees,
while 67% tested postive for cocaine with hair anayss, only
23% sdlf-reported cocaine use in the preceding 90 days, and only
36% reported ever using it (Magura et a. 1995). Among
employees of a manufacturing plant, actual drug use prevaence
as measured by hair and urine analysis, was 50% higher than the
estimate produced by self-reports (Cook et a. 1996).

Some studies separately reported numbers of false positives
and fase negatives. Among a group of 114 arrestees, 85 of
whom later tested positive for cocaine use on hair analyss, 61
falsely denied use in interviews (false negatives), while none
reported use but tested negative (false positives) (Mieczkowski et
a. 1991, p. 246). Likewise, among 86 subjects studied by
Baumgartner et a. (1990), there were 16 who falsely denied
cocaine use by salf-report, but only one who reported drug use
without a hair assay confirming it, again indicating false negatives
are common and fal se positives close to nonexistent.

These examples could be multiplied, but to no purpose. The
evidence is clear that people are far more likely to fail to report
illegal behavior in which they have engaged than they are to
fasely report illega behaviors in which they have not engaged,
and that self-report surveys therefore underestimate illega
behavior. To use Hemenway’s epidemiological terms, while “test
specificity” probably approaches 100% (i.e. extremely few false
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positives), “test sengtivity” is probably less than 50% (i.e. many
fase negatives).

It is unfortunate there is no way to estimate false positives
and fase negatives as authoritatively with DGUs as with illicit
drug use. We are forced to make do with validity checks on
surveys addressing other experiences analogous to DGU. While
thisisless than idedl, it cannot be seriously argued that surveys of
disease, hedlth care, height, weight, and similar topics discussed
by Hemenway are as analogous to surveys of DGU as surveys
of illega behavior or crime-related experiences.

15. Libeling the NSDS Interviewers

The interviewers who worked on the NSDS were named
individually at the beginning of Kleck and Gertz' article (1995, p.
150). Without any evidence, Hemenway hinted that these
individuas acted unethicdly, by distorting or inventing responses.
In discussing an alleged “limitation” of the NSDS, Hemenway
wrote: “the survey was conducted by a smal firm run by
Professor Gertz. The interviewers knew both the purpose of the
survey and the staked-out position of the principd investigator
regarding the expected results’ (Hemenway 1997b, p. 1433).
The unmistakable insinuation was that some of the interviewers
faked or altered interviews to create phony accounts of “DGUS’
that would please the principle investigator.

To our knowledge, none of the interviewers knew anything
about Kleck’s views on DGU or what results he expected, since
Kleck did not inform them of those views. Hemenway did not
clam to have communicated with even one of the interviewers,
to find out what they knew prior © interviewing. Therefore, he
had no basis whatsoever for this outrageous charge. It was
apparently sufficient for Hemenway that the interviewers could
have done such athing in order to publicly hint that they did.

An interviewer obviously could not accidentally or innocently
record an entire false account of a DGU, with as many as 19
logically consistent responses; a single errant mark on an answer

sheet would not generate a false positive. Furthermore, as Kleck
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and Gertz stated in their article, every single interview in which a
DGU was dleged was vaidated by a cal-back by a supervisor
(Kleck and Gertz 1995, p. 161). An interviewer-faked incident
therefore could not have survived the quality control procedures
unless a supervisor colluded. Such a thing could only be
accomplished intentionally. How, then, could readers have
interpreted Hemenway’s remarks except to the effect that he
was suggesting that the interviewers were intentionally recording
nonexistent interviews, inventing DGUS, or otherwise knowingly
distorting responses?

It was reprehensible that Hemenway recklessly impugned
the integrity and honesty of these individuals without any facts to
support his dlegations. His insnuations were irresponsible and
offensve. Hemenway owes the NSDS interviewers and
supervisors a public apology. It is no defense that he recklesdy
smeared a set of 14 interviewers as a group, rather than one
particular individual. This passage was not only offensive, but
diagnostic of the attitude underlying Hemenway’s entire critique,
i.e. awillingness to write amost anything that might advance his
political agenda.

It is worth mentioning in this connection that a colleague of
Hemenway’s, Deborah Azrael (e.g., see Hemenway, Solnick and
Azrael 1995), separately contacted oth Kleck and Gertz while
Hemenway was preparing his critique, without, however, telling
either of them that she was doing it at Hemenway’s behest. She
contacted Kleck under the guise of setting up his participation in
a planned “conference” on guns and violence to be hosted by the
Harvard School of Public Health. No such conference was held.
In the course of several hours of conversation with Azrad,
however, Kleck interpreted the general thrust of her questions to
be a “probing” for weaknesses in the NSDS. A mgjor theme of
her conversation with Gertz was the search for something
ethically dubious in the funding of the research. In short, it
seemed to both Kleck and Gertz that Hemenway’s colleague
was “digging for dirt” at Hemenway’ s behest.
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16. The Survey Hemenwey Chose Not to Mention

The NSDS estimates were subsequently strongly confirmed
by yet another large-sample national survey, sponsored by the
National Ingtitute of Justice (NIJ), and conducted under the
auspices of the Police Foundation. We can be certain that
Hemenway knew about this survey because he served on the
NIJ Advisory Committee for the project and was thanked for his
comments on a draft of the grant report describing the survey’s
findings, including its DGU estimates (Cook and Ludwig 1997, p.
Xx). Kleck was the principle consultant on the Police Foundation
survey, wrote most of the associated grant proposal and most of
the questionnaire, and participated in numerous meetings with
Hemenway and Cook.

Hemenway did not mention the results of this survey in his
critique, perhaps for an understandable reason: it amost exactly
confirmed the NSDS results. The NSDS yielded an estimate of
255 million DGUs, usng a person-based one-year estimate
(Kleck and Gertz 1995, p. 184). The most comparable estimate
generated by the Police Foundation survey was 2.45 million, well
within sampling error of the NSDS estimate. Many variants of
this estimate were even higher (Cook and Ludwig 1997, p. 62).

Hemenway himsdf had ample opportunity, as a member of
the Advisory Committee, to suggest solutions to problems he saw
in this survey, or to suggest other steps “to reduce the bias or to
vaidate the findings by externa measures,” and to show that
DGUs are redly far less common than so many surveys have
indicated. When the Police Foundation survey amost exactly
confirmed the NSDS results, Hemenway’s response was to
suddenly decide that surveys inevitably overstate DGU
frequency.

This appears to be a very recent revelation to Hemenway. In
repeated and prolonged meetings of the Advisory Committee in
1994, during which the members discussed at length the long
series of questions asking about DGUs, Hemenway did not once
share his remarkable theory that al that effort was for naught,
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and that surveys could not generate even approximately accurate
estimates of DGU frequency.

Philip Cook, who aso served on the same committee,
likewise underwent the same sudden conversion, after the Police
Foundation survey yielded DGU estimates every bit as large as
those of the NSDS and earlier surveys. Since no new evidence
bearing on the ability of surveys to estimate this parameter had
come to light since 1994, one can only wonder how and why
these revelations came so belatedly to Cook and Hemenway.
Cynics might suspect that, metaphorically speaking, once they
found they could not win the game, they decided to take their ball
and go home.

It is ingructive to consder the conspicuoudy one-sided
implications that Hemenway and Cook have derived from their
novel theory that surveys are likely to overestimate rare
phenomena. Neither of them has acknowledged that one obvious
implication is that the Nationa Crime Victimization Survey is
likely to overestimate the frequency with which gun crimes are
committed, and thus overstate the harm done with firearms.

Most of the Hemenway-Cook arguments for DGU
overestimation in surveys (excepting the minor argument
concerning telescoping) apply with at least equal force to surveys
estimating the frequency of serious crimes, including gun crimes,
dnce such events are aso, in absolute terms, quite rare,
regardless of whether one accepts evidence indicating that gun
crimes are more rare than DGUSs.

It is a mildly amusing pastime to go through articles by
Hemenway and Cook that push this theory (e.g. Cook, Ludwig
and Hemenway 1997, pp. 465-467; Hemenway 1997g
Hemenway 1997b, pp. 1435-1437) and smply subgtitute “gun
crime’ for DGU to see how neatly the same theory could be
used to argue for survey overestimation of gun crime.

Hemenway and Cook seem to have either missed this
implication, or have not chosen to share it with their readers. If
Hemenway honestly believed that surveys are likely to
overestimate rare phenomena, he would be chastising his friends

127



Kleck Degrading Scientific Standards

at HCI and CPHV for citing NCV'S estimates that overstate the
frequency of gun crime.

More likely, Hemenway will soon be developing a specidized
ad hoc explanation of why his theory applies only to estimates of
beneficia uses of guns but not to estimates of harmful uses. It
should be stressed that we are not arguing that surveys
overestimate gun crime. Rather, surveys amost certainly
underestimate both defensive and crimina uses of guns (Kleck
and Gertz 1995, pp. 170-171).

In light of Hemenway’s claim that “al checks for externa
vdidity of the Kleck-Gertz finding confirm that their estimate is
highly exaggerated” (Hemenway 1997b, p. 1431), it is hard to see
how one could justify Hemenway's caculated decison to
withhold from his readers the results of the Police Foundation
survey, when it dmost exactly confirmed the NSDS estimates,
and thus constituted about as strong an external validity check as
one could ask for.

It is doubtful whether any evidence or reasoning will ever
dissuade Hemenway from his remarkable theory that al surveys
are likely 0 overestimate rare events, so he presumably would
justify his decision to not mention the Police Foundation survey by
asserting that all surveys are now irrelevant to the issue. But
even if one accepted this radica view, the results of the Police
Foundation project a minimum established that al Hemenway’s
speculations about supposed flaws specificaly afflicting Kleck
and GertzZ NSDS (Hemenway 1997b, pp. 1433-1444) cannot
account for their large DGU edtimates, since the Police
Foundation survey yielded estimates amost identica to those of
the NSDS.

This raises the question: what was the point of al of
Hemenway’s unsupported speculations about flaws supposedly
afflicting the NSDS in particular, if he knew that they could not
account for the NSDS estimates being as high as they were?
Perhaps they were presented in the hope that less rigorous
readers would assume that, methodologically speaking, where
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there's smoke, there must be fire. Pile on enough criticisms, and
readers will assume that at least a few of them must be valid.

Perhaps the only thing more appaling than Hemenway’'s
dishonest ideological diatribe was that fact that a respectable
professond journd, the Journal of Criminal Law and
Criminology, decided to publish it. Its Criminology Editor, John
Hagan, attributed his decision to publish the paper to the fact that
two or three outside reviewers recommended publication. This
was an evasion of editorial responsbility, since al that it takes for
an editor to get such recommendations is to select reviewers with
strong published views consistent with the author’s thesis who
are willing to overlook its dishonest tactics, one-sidedness,
speculative character, and complete lack of supporting evidence.

In this case, the obvious candidates would be any of the large
number of strongly pro-control members of the journd’s
Criminology Advisory Board (there are at least eleven of them,
listed in Section 2 of this article), or others who have aso
indulged in one-sided speculation on this issue, such as Philip
Cook, David McDowall, Albert Reiss, Jeffrey Roth, Steven
Messner, Franklin Zimring, and so on.

After Kleck and Gertz supplied Hagan with a long series of
documented instances of deceptive claims, red herrings, and
inaccuracies in the Hemenway paper, Hagan did not dispute their
clams. Instead, he clamed that publishing Hemenway’s paper
would somehow “contribute” to the gun control debate. To
suggest that publishing a long series of falsehoods, inaccuracies,
red herrings, irrdlevancies, libelous insnuations, and personal
ideology disguised as scholarly criticism somehow “contributes’
to the scholarly debate over gun use is both bizarre and offensive
to the community of scholars who play by the rules and who do
not indulge in one-sided speculation as a substitute for even
handed, intelligent assessment of existing evidence and for doing
the hard work of getting better empirical evidence. Intellectualy
debased argumentation only muddies the waters and makes the
dready difficult task of assessing the evidence even more
difficult.

129



Kleck Degrading Scientific Standards

17. Conclusions—The Political Functions of the DGU
Critiques

Hemenway and like-minded critics have failed to cast even
mild doubt on the accuracy of the NSDS estimates and other high
estimates of DGU frequency. Leaving aside problems with the
DGU surveys aready noted in the Kleck-Gertz article, the
critics clams have been effectively rebutted. The conclusion
that there are large numbers of defensive uses of guns each year
in the United States has been repeatedly confirmed, and remains
one of the most consistently supported assertions in the guns-
violence research area.

Given the politica purposes of the critics, however, it is
inconsequential that al of their claims have been rebutted.
Although it is easy enough to rebut each of Hemenway’s claims,
the political functions of a piece like this one were served the
instant it was published. Even if a“critique” is completely devoid
of serious intellectual content, and each of its points are
thoroughly refuted in the pages of the publishing journa, once the
piece appears in print in a respectable journal, propagandists can
cite the publication, either in propaganda tracts or in interviews
with reporters, as evidence that “surveys indicating large DGUs
have been discredited.”

Indeed, this is precisdly how the Hemenway piece has
already been cited, before it was even published. In a letter to the
Journal of the American Medical Association, three public
health gun control advocates stated that “the reasons that this
survey [the NSD S| is incapable of yielding an accurate estimate
of defensive gun use are described at length in the Hemenway
article” (Vernick, Teret, and Webster 1997, p. 703). Apparently a
series of unsupported and one-sided speculations was a sound
enough basis for these individuals to rgject the findings of at least
15 large-scale, professionally conducted surveys.

We can be confident that ideologues and fanatics will in
future cite these one-sided speculations as authoritative proof that
large DGU estimates have been “discredited,” while pro-control
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academics who fancy themselves moderates will conclude that
while Hemenway and others like him may have been wrong on
some points, they had nevertheless somehow “cast doubt” on the
estimates or “raised serious questions’ about them.

The critiques can be cited by gun control advocates, pro-
control scholars, and reporters aike in good conscience, as part
of a “balanced” presentation of the issue. Hemenway’'s
outrageous and unsupported speculations will be cited in scholarly
sources dongside the NSDS estimates, implicitly giving equa
weight to careful empirically based estimates and the one-sided
speculations of a pro-control extremist. The fact that the balance
is completely spurious, and that only one side of the debate can
present credible supportive empiricd evidence, is politicaly
irrdlevant. Since it is highly unlikely that either reporters or the
rest of the audience for propaganda will bother to read a rebuttal,
the complete lack of any intellectua merit to the DGU critiques
will not be evident, and thus will not in any way reduce its
political utility.*

Thus, critiques of the DGU surveys effectively serve a
politica, propagandistic function regardless of how one-sided,
illogicd, intelectudly hollow and devoid of empirical support they
may be. The critiques can be cited by those who are unwilling to
accept the verdict of empirical evidence, providing a fig leaf of
respectability to what is basicaly a political position, that DGUs
cannot, and must not, be frequent. Left unmentioned will be one
smplefact. In al of the critiques, critics did not once cite the only
thing that really could legitimately cast doubt on the large DGU
estimates. better empirical evidence.

NOTES

1. For example, when | wrote a brief Letter to the Editor to the American
Journal of Public Health to point out the journa had published a serioudy
inaccurate edimate (to the low side) of DGU frequency (McDowdl and
Wiersema 1994), the editors refused to publish the letter.
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2. The dam that the NSDS edtimate of household gun prevalence was*“ outside
the range of dl other nationd surveys’ (Hemenway 1997b, p. 1434) was,
however, fase. The NSDS 38% figure was one of three U.S. household gun
prevaence figures in the 37-38% range, and one of eight in the 37-42% range
during 1993-1996, i.e. within sampling error of each other (Kleck 1997, Ch. 3).
Thisfasehood crudely served to present the NSDS results as erratic or deviant,
and the survey methods as eccentric.

3. Oddly enough, in his rendition of extreme estimates in surveys covering a
wide variety of phenomena, it did not occur to Hemenway to mention his
survey with Weil (Weil and Hemenway 1993a) in which he overestimated NRA
membership by afactor of three (see Kleck 1993).

4. A Washington Post reporter, Bob Thompson, brought up the critiques of the
DGU surveys in interviews with me, and when | offered to send him my
written rebuttal of the critiques, he explicitly told me that he was not interested
inreading it.
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Armed Self Defense; The Canadian Case

By Gary Mauser

Thereis a vigorous debate over the frequency with which
private citizens resort to the use of firearms for self defense.
No information has been previously available about how
often firearms are used defensively outside of the United
States. This paper estimates the frequency with which
firearms are used for self protection by analyzing three
telephone surveys of the general public in Canada and a
fourth survey of the general public in the United Sates.
Canadians report using firearms to protect themselves
between 60,000 and 80,000 times per year from dangerous
people or animals. Between 19,000 and 37,500 of these
incidents involve defense against human threats. The results
of the American survey confirm estimates about the
frequency firearms are used for self protection in the United
Sates (Kleck 1988, 1991). In comparison with the number of
households with firearms, the frequency with which
Canadians use firearms to defend themselves against human
threats is somewhat less than that of Americans. Policy
makers in both the United States and in Canada should be
aware the private ownership of firearms has benefits as well
as costs for society. Firearms bans may cost more lives than
they save.

Dr. Gary A. Mauser is a scholar with the Institute of
Canadian Urban Research Studies and a member of the
Faculty of Business Administration, at Smon Fraser
University, in Burnaby, British Columbia. This article was
originally published in the Journal of Criminal Justice, Vol
24, No 5, pp 393-406, Copyright (1996), and is reprinted
with permission from Elsevier Science. A few typographic
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and other changes have been made in the version published
here.

Sdf defense is atroublesome right. On the one hand, it would
seem obvious that al people have—or should have—the inherent
right to use physical force to defend themselves from assaullt.
Not surprisingly, the crimina codes of many countries includes
sdf defense as a legitimate judtification for the use of deadly
force. On the other hand, the right of self defense threatens our
faith in the rule of law. It is too easy for revenge or even
aggression to be confused with legitimate self defense. The
intengity of this debate increases when the use of firearms in self
defense is considered.

Self defense can be distinguished from all other reasons for
using force, such as revenge. Self defense entails those acts
intended to protect one’s physical safety or property, or to protect
the safety or property of others. Clearly, one is mordly and
legdly justified to use force to protect onesdf, or one's family,
from dangerous animals, such as grizzly bears. As well, it is
moraly and legally proper to use physica force, even deadly
force under certain conditions, in order to protect oneself, one's
family, or one's property from crimina aggression.

Revenge, however, involves retribution, or an atempt to
punish an offender. The desire to punish, or to revenge oneself
againgt a criminal, is not a legal reason for the use of force, of
any degree, especiadly not deadly force. Certainly in a given
incident, elements of vengeance might be mixed with a concern
with sdf defense, but logically, retribution is not necessarily
involved in salf defense.

Criminologists have tended to ignore saf defense, possibly
because of its ethica ambiguity, and have preferred to view
victims as either sharing culpability or as being passive targets for
crimina aggresson. Many scholars view victims as involved in
“mutual combat” and therefore as blameworthy as the offender
(Wolfgang 1958).

48



Journal on Firearms Volume Eleven

Other scholars rgject the “mutual combat” model, at least for
family violence, rape, or violence against children (Berk et a
1983). In this perspective, a women being attacked by a rapist is
seen as a passive target for the rapist, but most male-on-male
violence would be viewed as “mutual combat.” Despite the
ethicd ambiguity of sdf defense, it is not difficult to find
exceptions to the “mutual combat” model. For example, women
may legitimately use violence to resist becoming a rape victim,
store owners (men or women) may legitimately use violence to
avoid being robbed or killed by an armed robber, or anyone may
use force to resist attack by a stranger.

As a conseguence, criminologists have begun to expand the
model of mord inequality to include Situations where the victim is
not passive, but instead takes forceful actions that are largely
defensive (Kleck 1988).

The question of the defensive use of firearms has recently
attracted the interest of criminologists. A hot debate has arisen
over the frequency with which citizens use firearms to defend
themselves or their families. Kleck (1988, 1991) estimated that
between 700,000 and 1,000,000 people in the United States use a
firearm in self protection each year. After a number of
methodological improvements were made, this estimate was later
increased to between 2.1 million and 2.5 million defensive gun
uses annually (Kleck and Gertz 1995). An dternative estimate is
that there are about 80,000 to 82,000 uses annually (Cook 1991).
Differences in methodology account for this enormous
discrepancy. Cook’s estimate is based upon the prestigious
National Crime Victimization Survey (NCVS), which involved
interviews with 59,000 households, while Kleck’s earlier analysis
was based upon a collection of thirteen representative surveys of
the general public. The surveys used by Kleck were conducted
by a variety of professona survey organizations for diverse
clients. These clients include media, pro-gun and anti-gun groups
and independent academics.
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Kleck and Gertz (1995) argue that the NCV'S is unsuited to
estimate defensive gun use because it is a hon-anonymous survey
conducted by a branch of the federa government and was not
designed to sample people who use firearms to resist crimind
violence. Fird, it is easy to withhold information about a
defensive gun use in the NCVS. Not only are R's screened for
victimhood before they are asked if they did anything to protect
themselves, but R's are never directly asked if they used a
firearm to defend themselves.

Second, because a defensive gun use is legaly controversial,
even under the best circumstances, many respondents would be
expected to be afraid of admitting to an employee of the U.S.
government that they may have committed an illegal act, or that
they may be in possession of anillegal gun.

The debate over the use of firearms in self protection has
been amost entirely restricted to the United States. In Canada,
for example, the prevailing attitude appears to be that thereisno
need for self defense (Friedland 1984). Not only do the police
actively discourage self defense in genera, but armed sdlf
defense is widely considered to beillegal.

Exceptiondly few Canadian organizations argue that citizens
have the right to defend themselves with weapons.! The most
dramatic illustration of the officia discouragement of armed self
defense is the recent passage of an omnibus bill by the Canadian
Parliament that, among other provisions, prohibits and confiscates
without compensation, over haf of al legaly owned handguns in
Canada on the grounds that they are small and so might be used
for self defense.?

This lack of debate is particularly surprising because Canada
and the United States “... probably resemble each other more
than any other two countries on earth” (Lipset 1985, p 109). Both
countries were former British colonies; both have had a “frontier
experience,” and both have shared similar waves of immigration
(Lipsst 1985; Tonso 1982). Almost a third of Canadian
households (30 percent) have firearms as compared with half of

50



Journal on Firearms Volume Eleven

households in the United States; and the violent crime rate in
Canada (1,132 per 100,000) is apparently higher than that in the
United States (746 per 100,000) in 1993 (Mauser and Margolis
1992; StatisticsCanada 1994; FBI, 1994).3

Despite the strong similarities, Canada differs in many ways
from the United States. Some scholars have even argued that the
United States is unique in the world, particularly with respect to
its gun culture (Hofstadter 1970; Friedland 1984). Canada has
long had much stricter firearms laws than the United States.
Handguns have been registered since 1934, and a police permit
has been required to purchase a firearm since 1978 (Hawley
1988). Unfortunately, little is known about how often Canadians
use wesgpons to defend themselves from crimina violence.
Although a few studies have investigated the carrying of
weapons by Canadians (Sacco 1995; Kong 1994), and others
have examined attitudes towards the use of firearms in sdf
defense (Mauser 1990; Mauser and Margolis 1992), there are
virtually no published studies that estimate the frequency with
which firearms are used in self defense in Canada.* It is possible
that Canada's “gun culture” resembles the United States more
than has been assumed.

This article examines the extent to which firearms are used
in self defense in Canada, and compares these estimates with the
avallable estimates of how often Americans use firearms to
protect themselves. In view of the similarities between the two
countries, it is argued here that Canadians do not differ from
Americans as much as has been thought with respect to the
defensive use of firearms.

The first section of the article briefly compares the two
countries, the legal Stuation, the nature of violent crime, and the
sociology of firearms ownership. The main section of the article
estimates the frequency with which Canadians use firearms in
self defense and compares these rates with those in the United
States. The approach taken is based upon questions that have
been asked by other researchers so that the results are
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comparable with smilar studiesin the United States (Kleck, 1988,
1991).

The Canadian situation

Unlike the United States Congtitution, the Canadian
Condtitution, in Section 92(14), mandates that the federa
government is responsible for enacting criminal law and that the
provinces are principaly responsible for enforcement (Hogg
1992). Some variability inevitably arises across the country, but
there is a high degree of national uniformity because there are
frequent conferences among the provincia attorneys genera, and
most provinces rely upon the RCMP to act as the loca police
force. Despite disavowas by police officids, the Canadian
crimina code does include the right d citizens to use deadly
force to protect themselves (sections 34, 35, and 37). The key
provision in the Canadian criminal code (834) is that, no one may
use “more force than is necessary” and then only when “he
believes on reasonable grounds that he can not otherwise
preserve himsdf from death or grievous bodily harm.” In section
35, the code goes on to require that one must show that “he
declined further conflict and quitted or retreated from it (the
assault) as far as it was feasible to do so before the necessity of
preserving himsdlf ... arose.” Moreover, the right to use physica
force to defend non-family members is more limited than it isin
many American states, as are the Canadians' rights to repulse
trespassers on their own property, or to use force to stop the
commission of serious or violent crimes (Viz. sections 24, 40, and
41).

Sef defense is dso circumscribed in Canada by more
conditions than are typicaly found in the United States. A wide
range of self defensive weapons (e.g., Mace, pepper spray, small
handguns) are prohibited.> Ownership of any of these weaponsis
punishable by up to ten years imprisonment. For al practica
purposes, it has been impossible to own a handgun for sdf
protection since 1977.% Recent firearms legidation now requires
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firearms to not only be unloaded when stored in on€'s residence
but must also be put under lock and key (Section 86(3) of the
Canadian Crimina Code).”

Another important difference between the United States and
Canada is enforcement. Judging from newspaper reports, anyone
who uses a weapon in self defense is much more likely to be
charged in Canada than would be the case in the United States.
Even if the attacker is not injured serioudy. The charges may be
“possession of a prohibited weapon,” “careless use,” or “unsafe
storage of a firearm,” rather than “assault” or “attempted
murder.” Apparently, the Crown is determined to discourage
people from using “violence” to defend themselves® Anyone
who uses a firearm to defend him or herself must be financidly
able to prove in court that he or she acted in self defense.

The murder rate is typically much higher in the United States
than in Canada. In Canada, the murder rate in 1993 was two per
100,000 residents; this is only one-fifth of the murder rate in the
United States that year, where it was amost ten per 100,000.
Despite the existence of “violent crime rate” indices, the murder
rate is perhaps the best way to compare the two countries. This
is due to the exceptiond rdiability of homicide statistics as well
as the ambiguity of indices of “violent crime.”

A few crime rates are higher in Canada than in the United
States. In 1993, the burglary rate in Canada, at 1,414 per 100,000,
was amost 50 percent higher than the US rate of 1,099 per
100,000. Even more striking is the comparison between the two
countries in sexua assault. The Canadian “forcible rape’ rate, at
121 per 100,000, is much higher than the rate in the United
States, forty-one per 100,000. However, this may be artificidly
high due to the difficulty of estimating “forcible rape” from
Canadian crime data. There is no category identical to “forcible
rape’ in the Canadian crimina code, so it has had to be
approximated, and therefore the comparison may be too
inclusive.?®
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The burglary comparison is more trustworthy than rape, as
burglary is defined the virtualy same way in both countries.
Nevertheless, international comparisons are aways problematic
as there may be differences in the reliability of the police reports.

Despite the generaly lower crime rate in Canada, intensive
media coverage of bruta crimes has frightened the genera
public. This concern is reflected in the results of various surveys.
The 1993 Generd Socid Survey found that 25 percent of
Canadians age fifteen years or older say that they feel somewhat
or very unsafe waking aone in their neighborhood after dark.™
Women are four times as likely as men to say that they fed
somewhat or very unsafe waking alone in their neighborhood
after dark (Sacco 1995). A related question generated a similar
response: One in four Canadians reported feeling very or
somewhat worried when adone in their homes at night. Again,
women said they were more worried than did men (Sacco 1995).

Self defense courses for women are available at many
Canadian universities and community centers. Many women's
groups encourage women to learn how to protect themselves
against rapists. The market for self defense items (e.g., dogs,
martial arts courses, bear spray and persona alarms) is estimated
to be $11-15 million just in British Columbia, Canadas
westernmost province (Lai 1994). Although it is a prohibited
weapon, “bear spray” is widely sold by women's groups.
Surprisingly, a nationally recognized columnist recently caled for
women to arm for seff defense (Amiel 1995).

Before examining firearms use in Canada and the United
States, it is important to compare the ownership and use of
firearms in the two countries. Substantialy fewer Canadians
have firearms than Americans. Between 28 percent and one-
third of Canadian households have one or more firearms, while
between 45 and 50 percent of households in the United States do
s0. Canadians have amost as many rifles (29%) as Americans
(32%), but they have far fewer handguns. Estimates range
between 3 percent and 7 percent of Canadian households have
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one or more handguns, while between 22 percent and 27 percent
of households in the US do so (Mauser and Margolis 1992;
Mauser and Buckner 1997).

For the most part, Canadians own firearms for the same
reasons that Americans do. The principal reason given for
owning firearms in ether country is “hunting.” Between 5
percent and 10 percent of Canadians as well as Americans cite
“target shooting” or “part of a gun collection” as their primary
reason for firearms ownership. The principa difference hasto do
with self defense. Canadians are much less likely (5 percent)
than Americans (22 percent) to volunteer “self defense” as their
main reason for owning a firearm.

Methods

This article is based upon three telephone surveys of the
general public in Canada and a fourth survey of the generd
public in the United States, al of which have been conducted
under the direction of the author during the past decade (See
Table 1). All four surveys involved professiona survey firmsand
random digit dialing methods to generate representative samples
of the general public. All R's were interviewed over the
telephone by professional interviewers. The most recent survey
was conducted by Canadian Facts (CF), between January 18 and
23, 1995 and used dratified random sampling methods to
interview 1,505 R’'s, eighteen years of age or older, in al ten
provinces, but not in ether of the territories (Mauser and
Buckner 1997).22 Canadian Facts is one of the largest private
survey companies in Canada.

Table 1. The telephone surveys which asked about frequency of
defensive use of firearms

Survey Sowden CSUR CSUR Canadian
research Facts
firm

Year of interview 1988 1990 1990 1995
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Target Population BC Canada United States Canada
Population Residents | Residents Residents Residents
covered

Telephone Yes Yes Yes Yes
interview

Sample Size 403 393 344 1,505
Stratified Random Yes Yes Yes Yes
Sampling

Random Digit Yes Yes Yes Yes
Dialing

Professional Yes Yes Yes Yes
interviewers

Gun type covered | All firearms | All firearms [  All firearms All firearms
Distinguished uses Yes Yes Yes Yes

against persons
vS. against animals

Excluded military, Yes Yes Yes Yes

& police uses

Defensive AllRs AllRs AllRs Al Rs
questions asked

of:

Defensive question | Household | Household Household Household
refers to:

Time frame of Ever Five years Five years 1 &5 years

question about
defensive use of

firearms.

Percent who used 4.0% 3.1% 4.1% 2.1%
a firearm against

animals or humans

Implied total 80,000 62,500 754,000 66,000

annual number of
defensive uses of
firearms

Percent who used 1.9% 1.6% 3.8% 0.6%
a firearm against
human threat
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Implied annual 37,500 32,000 700,000 19,000
number of
defensive uses of
firearms against
human threats

Early in 1990, a survey of the generd public in the United
States was undertaken simultaneoudy with a survey of the
Canadian generad public (Mauser & Margolis 1992). Both of
these surveys were conducted by the Center for Socia and
Urban Research (CSUR) at the University of PRittsburgh.®
Representative samples of adult residents, eighteen years of age
or older, were drawn using stratified random sampling methods to
ensure adequate representation from both countries. Professional
interviewers completed 393 telephone interviews in al Canadian
provinces (including ninety-three interviews of residents in
Quebec conducted in French), but not in either of the territories,
and 344 in the United States during the period of March 20
through April 10, 1990. The target population in the United States
included all states, except Hawaii and Alaska, and the District of
Columbia

A third survey of the generd public in Canada was
conducted by Sowden Research between April 59, 19838
(Mauser 1990). Sowden Research is a professional survey
research firm in British Columbia™ In this study, a representative
sample of adult residents, eighteen years of age or older, was
dravn using dratified random sampling methods to ensure
adequate representation of al households in British Columbia
Professona interviewers completed 403 interviews over the
telephone with throughout BC.

Although none of these studies had sdf defense as its
principa focus, each study included a short series of questions
about the use of firearms for self protection. These questions
were based upon Kleck’s analysis of a similar series of questions
origindly used in the 1981 Hart Poll (Kleck 1988, 1991). Nearly
identical questions were asked in both the CSUR and CF studies.
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In the CF study, respondents were first asked: “Within the past
five years, have you yoursdf, or another member of your
household used a gun, even if it was not fired, for self-protection,
or for protection of property at home, at work, or elsewhere?
Pease do not include military service, police work, or work as a
security guard.” If the respondent answered, “yes,” he or she
was then asked, “Was this to protect against an anima or a
person (or both).” The questions used in the CSUR study were
amost identical. Respondents in both Canada and the US were
firg asked: “Adde from military service or police work, in the
past five years, have you yoursdf, or a member of your
household, used a gun for self-protection, or for protection of
property a home, at work, or elsewhere, even if it wasn't fired?’
If the respondent answered, “yes,” he or she was then asked,
“Was this to protect against an animal or a person (or both).”
Despite the small differences among these questions, the
formulation used in these surveys is superior to the original 1981
Hart question. Firgt, this version asks about the defensive use of
al types of guns, not just handguns. Second, it is more precise
because it asks about a specific time period rather than the vague
“have you ever used agun.” Third, it asks about the self defense
of people as well as the protection of property. Fourth, it excludes
the defensive uses of firearms as part of military and police
duties. Finaly, it distinguishes between defensive uses against
animal threats and human threats. However, both the Hart and
the Mauser questions ask about firearms use by anyone in the
family, not just those of the respondent. As others have shown,
this leads to substantial underreporting of the defensive firearms
uses of other household members (Kleck and Gertz 1995). It is
preferable to rely upon the experiences of the Rs themselves.
The CF study also included two further follow-up questions,
“Did this incident or any of these incidents happen in the past
twelve months?’ and, “Was it you who used a gun defensively or
did someone else in your household do this?” The first question
facilitates annual estimates of firearms use, and the second
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question, by identifying how many (if any) of the incidents
involved the R, helps to increase confidence in the analyss.

The question used in the 1988 Sowden study differed the
most from the other studies in that it asked if respondents had
“ever” used a firearm for self protection, rather than asking if
they had used a firearm for self protection “in the past five
years.” (See Table 1 for a comparison of the question wordings).
It is preferable to ask about a fixed time period rather than
leaving it open because problems with memory loss have been
found to increase with the use of longer periods of recal
(Sudman and Bradburn 1973). Since relatively few people use
their firearms in saf protection, it was fdt that a relatively long
time period was required. Therefore, it was decided to use afive-
year period. In hindsight, a one-year time period would have been
better.

In adl surveys, R's were asked these questions without
screening for gun ownership or for prior victimization. This point
is important because some R's may not have firearms now, but
may have used firearms defensively when they did have access
to firearms. Similarly with screening for victimhood: R's may not
report being a victim because they do not consider themselves a
victim, having successfully frightened off the attacker with a
firearm.

The similarity of the questions used in these Canadian
surveys permits greater confidence in comparing the Canadian
results with those conducted in the United States. The CSUR
study is particularly important in this regard. In this study, surveys
were conducted smultaneoudly of the genera publics in both the
US and in Canada. A number of surveys of the genera adult
population in the United States have used basicaly similar

questions.™®
The Use of Firearms in Self Defense

This section estimates how often Canadians use firearms to
defend themselves, and compares these estimates with how often
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Americans are estimated to use firearms to protect themselves.
For purposes of estimation, the two best surveys were the CSUR
and CF studies because they were based upon nationwide
samples and the question was limited to a five-year period. Table
2 pesents the percentages from each of the four surveys and
estimates the numbers of people who used firearms to protect
themselves against human or animal threats or both. In the CF
survey, 2.1 percent of R’s report that someone in their household
had used a firearm for self protection during the past five years,
and in the CSUR survey, 3.1 percent of R’'s report having done
so. The Sowden survey estimated that 4.0 percent of R's
reported that someone in their household had used a firearm for
self protection during the past five years. These are very small
percentages, but, when it is redized that there were 10,079,442
households in Canada in 1991, they trandate into surprisngly
large numbers of Canadians.

Table 2. Estimating the annual frequency of defensive gun use.

Sowden(a | CSUR CSUR US (c)
) Facts Canada(c)
(b)

Percentages:
Animal 2.1% 1.5% 1.5% 0.3%
Person 1.4% 0.5% 1.3% 3.5%
Both 0.5% 0.1% 0.3% 0.3%
Total 4.0% 2.1% 3.1% 4.1%
Number, in
past 5
years:
Animal 211,700 147,000 151,200 275,800
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Person 141,100 52,000 131,000 | 3,218,200
Both 50,400 8,600 30,200 275,800
Total 403,200 207,600 312,400 | 3,769,800
Number, per
year:
Animal 42,500 47,100 30,200 55,200
Person 27,500 16,600 26,300 643,600
Both 10,000 2,700 6,000 55,200
Total 80,000 66,400 62,500 754,000

Source: Survey of BC genera public conducted in 1988 (Mauser 1990); survey
of Canadian genera public conducted in 1995 (Mauser and Buckner 1997);
surveys of genera publics in the United States and Canada conducted in 1990
(Mauser and Margolis 1992).

a - The wording of the question asked by Sowden was, “Aside from military
service or police work, have you yourself, or amember of your household, ever
used a gun for self-protection, or for protection of property at home, at work,
or elsewhere, even if it wasn't fired?” A follow-up question asked, “Was thisto
protect against an animal or a person (or both).”

b - The wording of the question asked by Canadian Facts was, “Within the past
five years, have you yourself, or another member of your household used a gun,
even if it was not fired, for self-protection, or for protection of property at
home, at work, or elsewhere? Please do not include military service, police
work, or work as a security guard.” Then the R was asked, “Was this to protect
against an animal or a person (or both).” A follow-up question was, “Did this
incident or any of these incidents happen in the past 12 months?’

¢ - The wording of the question asked by CSUR in both the US and in Canada
was, “Aside from military service or police work, in the past five years, have
you yourself, or amember of your household, used a gun for self-protection, or
for protection of property at home, at work, or elsewhere, even if it wasn't
fired?" A follow-up question asked, “Was this to protect against an animal or a
person (or both).”

NB #1: There were 10,079,442 households in Canada in 1991. (Statistics
Canada 1993).

NB #2: There were 91,947,410 households in the US in 1990. (US Bureau of
the Census 1991).
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NB#3: The US popul ation age eighteen or over was 186,532,400 in 1990.

NB#4: The annual estimate for the Sowden and CSUR surveys are based upon
the assumption of equal probability during the past five years.

NB#5: The annual estimate for the Canadian Facts survey is based upon R’s
statements that 32 percent of these incidents occurred in the past 12 months.

The three Canadian survey results are quite smilar and
mutualy reinforcing. The Canadian Facts survey, with a sample
size of 1,505, has the smdlest random sampling error. The 95%
confidence interval estimate for the CF survey is plus or minus
0.7 percentage points for the five-year estimate. The confidence
interval estimates for the other two surveys are larger because
the sample sizes are smaler. The 95% confidence interva
estimate for the CSUR survey is 1.7 percentage points for the
five-year estimate, and it is 1.9 percentage points for the Sowden
survey.

In order to estimate annua frequencies, three smple and
logical steps were taken. Firdt, it was conservatively assumed
that only one person in the household had used a firearm for self
protection during this time period, and had done so only once.
This is very conservative because it has been found that more
than one member of a household have used a firearm in €f
defense and that household members typically have used a
firearm in sdlf defense more than once (Kleck and Gertz 1995).
Second, it was assumed, when other information was lacking,
that the probability of use was the same for each of the years
during this time period, thus, the total was smply divided by five.
Given that there is a greater likelihood of forgetting incidents the
earlier the event occurred, this probably underestimates the
frequency with which firearms were used during the past twelve
months. Third, this percentage was multiplied by the number of
households in the 1991 Canadian census.

In the 1995 CF survey, it was not necessary to divide the
five-year reports by five, because 32 percent of R’s reported that
some of these incidents had occurred during the past twelve

62



Journal on Firearms Volume Eleven

months. Thusit is possible to know that 0.67 percent of the total
sample used a firearm for self protection at least once during the
past twelve months. If it is conservatively assumed that only one
such incident occurred during this period, to only one individua in
a household, then this implies some 66,000 individuas used a
firearm for salf protection during the past twelve months. In the
1990 CSUR survey, no follow-up question was included, so it is
unknown how many of the reported incidents occurred during the
past twelve months. Thus, to estimate annua frequencies, it was
necessary to assume that R's were equally likely to have used a
firearm in self protection throughout the five-year period. If only
one such incident occurred during the past five years, then this
implies that approximately 0.62 percent or R's, or 62,500
individuals, used a fireerm during the past twelve-month period.
(These calculations are shown in Table 2).

The 1988 Sowden survey, while ill usefu, is less
satisfactory than either the CF or CSUR surveys. First, the target
population was the genera public in British Columbia, not the
Canadian generd public, so, drictly spesking, the results may
only be generalized to BC. Despite this limitation, the BC results
have been extrapolated to Canada in order to compare them with
the two nationa results by smply multiplying the percentage of
households that report using firearms in sdf defense by the
number of households in Canada. Thisis not unreasonable as BC
has the same percentage of households with firearms as the
Canadian national average.

Second, the question asked R’s in the BC study if they had
“ever” used a firearm for self protection, rather than asking if
they had used a firearm for self protection “within the past five
years,” as in both the CSUR and CF studies. Despite these
limitations, these results are il indicative. In the Sowden survey,
8.0 percent of R’s reported that at least one person in their
household had “ever” used a firearm in self protection. In order
to approximate the frequency with which firearms were used
during the previous five years, the estimates generated by the
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Sowden study were divided in haf to give 4.0 percent. Due to
memory loss, R's would be expected to have forgotten a greater
percentage of earlier events. A review of previous surveys
shows that this is a conservative correction, and it gives a
proportion more in line with the findings of the other two surveys
in this study.’® These percentages were then projected to the
nationa level, as has been done with the CSUR and CF surveys,
giving an estimate of 80,000 defensive uses of firearms during the
past 12 months. Despite the limitations, this survey estimate,
while somewhat higher than the two nationa estimates, ill fals
within the limits of sampling error.

In summary, Canadians reported using firearms between
62,500 and 80,000 times per year to protect themsalves from wild
animals or crimina violence. The best estimate is that firearms
are used defensively around 66,000 times per year. The three
surveys agree that most of these defensive uses of firearms were
to protect against wild animals. The Canadian Facts survey found
that 1.6 percent of R’s reported that someone in their household
had used a firearm to protect him or herself against animal
threats during the past five years. The CSUR Canadian survey
found a nearly identica percentage (1.8%), and the Sowden
survey found that 2.6 percent of R’s reported using a firearm to
protect themselves againgt threats from wild animals. This
contrasts starkly with the CSUR American survey which found
that only 0.6 percent of R's reporting using a firearm to protect
against animal threats during the past five years. The findings of
the CSUR American survey is consistent with other American
surveys (Kleck 1991).

Perhaps the most controversia question is how often do
Canadians report using firearms to protect themselves against
human threats. Based upon the three representative surveys
described in this paper, the best estimate is that Canadians use
firearms against human threats about 30,000 times per year. The
two best surveys methodologically were the 1995 Canadian Facts
survey and the 1990 CSUR survey. The CF survey found that
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firearms were used against human threats around 19,000
annualy, and the CSUR survey estimated that over 32,000
Canadians did so. The Sowden survey, as expected, had the
highest estimate, 37,500 incidents annually.

How do these results compare with what is known about the
frequency with which firearms are reported to have been used in
self defense in the United States? The best point of comparison
are the two CSUR surveys, because they involved identicaly
worded questions and were conducted simultaneoudly in both the
United States and Canada by the same professiond interviewers.
Table 2 shows the frequency with which firearms are used in self
defense in the United States. According to the CSUR survey,
conducted in 1990, firearms are used in salf defense over 750,000
times per year in the United States. The bulk of these defensive
uses of firearms, approximately 700,000 uses, are to repel human
threats. The remaining defensive uses of firearms dea with
animal threats. As reported elsewhere, these results are
consstent with Kleck’'s estimates that between 700,000 and
1,000,000 Americans used firearms defensively against human
threats each year during this time period (Kleck 1991, pp 104-
111).

Kleck’s estimates are based upon thirteen surveys that were
methodologicaly quite smilar to the surveys presented in this
article. Although not directly comparable due to methodological
improvements, Kleck and Gertz (1995) sharply increased the
estimate of Americans who use firearms annudly to protect
themselves from human threats to between 2.1 million and 25
million.

How does Canada compare the United States in the extent to
which firearms are used to defend against human threats? As
may be seen in Table 2, 1.6 percent of the Canadian sample
reported using firearms againgt human threats during the past five
years, while 3.8 percent of the American sample did so. In other
words, Canadians use firearms against human threats around
30,000 times per year, while an estimated 700,000 Americans do
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so each year. Since Canada has roughly 10 percent of the adult
population of the United States, Canadians use firearms to repel
human threats less than half as often as do Americans. This
lower level may be due to the smaler percentage of Canadians
who are firearms owners, since fewer Canadian households have
firearms than do than American households, as well as to the
lower level of violent crime in Canada

How plausble are these estimates for Canadian using
firearms in self defense? While at first they may seem surprising,
these estimates are not out of line with the number of gun owners
in Canada. Surveys show that between 28 percent and one-third
of al households in Canada have at least one firearm (Mauser
and Margolis 1992). Thus, given that there were just over ten
million households in 1991 in Canada, an estimate of 30,000
defensive uses of firearms implies that between 0.9 percent and
1.1 percent of these households use firearms for defensive
pUrposes in any given year.

In the US, in the same year there were 97.1 million
households, an estimated 49 percent, or 47.6 million, households
with firearms, and an estimated 700,000 minimum defensive uses
of firearms per year.” This yields 1.6 percent of American
households that use firearms for defensive purposes in any given
year. Thus the Canadian rate is hardly implausble, as it is
between one-half and three-quarters of the rate in the United
States.

But would Canadians use firearms to defend themselves?
Surveys show that over haf (60 percent) of Canadians report
that, if they had afirearm, they would use it to protect themselves
or their families (Mauser and Buckner 1997). Unsurprisingly,
firearms-owners report they are more willing to use a firearm to
protect themselves or their families than are other Canadians (67
percent vs. 59 percent).

The percentages of Canadians found to use firearms in self
protection are not out of line with the other steps Canadians are
taking to protect themselves from crimina violence. The 1993
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Genera Social Survey found that 12 percent Canadians reported
that they carry something routinely to protect themselves from
victimization. Women report taking greater precautions than do
men: 17 percent of women report carrying something routinely
for protection, while only 7 percent of men report doing so
(Sacco 1995).

The GSS dso found that 32 percent of Canadians fifteen
years of age or older reported they had installed new locks, 15
percent reported they had installed a burglar darm, 12 percent
had obtained a dog, 10 percent had taken a self-defense course,
and 2 percent reported they had obtained a gun (Sacco 1995).
The finding that 2 percent of the Canadian population reported
they had ever “obtained a gun” to protect themselves or their
property from crime provides additionad confirmation of the
findings of this study.

However, the GSS offers only indirect support for the
findings of this study because the questions asked in the GSS
differ importantly from those asked here. The GSS asked if the R
“obtained a gun,” while the question in this study concerned
“using a gun.” Also, the GSS question was limited to human
threats, but the question asked in this study involved both animal
as well as human threats. Furthermore, the GSS question did not
include a specific time frame, while here the question focused
upon the past five years. In the light of these resullts, it should not
be too surprising that 3 percent of the adult population report
having actually used a firearm for self protection during the past
five years.

How could so many Canadians use firearms in self defense
without it having become common knowledge before this? The
answer is that sdf defense activity is basicdly invishble to
government. First, there is no reason to report it, such as there is
with property crimes or with crimes involving serious
victimization.

As well, both the defender and aggressor may have strong
reason not to report the incident, given the mora ambiguity of the
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act. If the defender used a firearm (or any other weapon) to
defend him or hersdf, there is a strong possibility that s’he would
face legal charges.

Finally, even though medical doctors are required to report
gun-shot wounds, the available statistics suggest that self defense
uses of firearms rarely result in serious physical injury to either
participant, so that in the vast bulk of the cases there is no injury
that would require reporting (Kleck, 1991).

The survey estimates presented here of the number of people
who use firearms in sdf defense are, if anything, probably too
low. The underestimate is probably most severe for the defense
use of firearms against human threats. Given the sensitive nature
of defensive use of firearms, it is possible that many respondents
have concedled actua incidents so the true number is quite likely
much higher than reported here. A number of criminologists have
shown that survey estimates of crimina and defensive gun uses
have been underestimated. Cook (1985) has shown that NCVS
estimates of woundings with firearms are too low. Other
researchers have argued that survey estimates of a large range
of violent events have been under-reported. For example, Loftin
and MacKenzie (1990) have speculated that spousa violence and
rapes might be many times more than reported in NCV'S.

An unknown number of defensive gun incidents would be
expected to involve violent criminas defending themselves
againgt other criminas (Wright and Ross 1986). Such incidents
would not be expected to be reported in telephone surveys. Due
to their high mohility, low income, and probable reticence to be
interviewed, criminas are among the least likely persons to be
interviewed in surveys of the general population (Cook 1985;
Kleck 1991). This implies that a sample bias exists that
underestimates the total number of people who use firearms to
protect themselves against human threats.

Undoubtedly, some R’s may have included the “carrying,” or
the merely “having” the firearm available in case of an attack, as
an example of “use” However, there is ample evidence in
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criminological surveys that improvements in the measurement
procedures yields higher estimates of controversial behaviors.
Kleck and Gertz (1995) found that the estimated number of
defensive uses of firearms in the US more than doubled when
they improved the measurement procedures. Contrary to what
some researchers have speculated, a large number of
respondents were not found to have invented or exaggerated
defensive gun use incidents. In their study, Kleck and Gertz
found that by using a shorter time-period (one year rather than
five years), and by interviewing the family member who had been
involved in the sdf-defense incident, rather than relying upon a
family informant, the problem of forgetting about incidents that
had happened years earlier was considerably reduced. As has
often been the case in criminology, better measurement
procedures has increased the estimate of the controversia
behavior (Hinddlang et a 1981).

Conclusions

The survey results reported here show that firearms are used
in Canada more often than many had believed in the defense of
people and property. Canadians were found to use firearms about
30,000 times per year against human threats, compared with
around 700,000 Americans estimated to do so each year.
Compared to the number of households with firearms, Canadians
use firearms to protect themselves against human threats
between one-haf and three-quarters as often as Americans.
These findings suggest that Canada is more similar to the United
States than had been thought by some scholars. The lower
proportion of firearms owners who do so in Canada than in the
US may however reflect the lower rate of crimina violence in
Canada.

This paper aso estimated the number of Americans who
used firearms to protect themselves or their families. The CSUR
survey of the genera public in the United States paper estimated
that approximately 700,000 Americans use firearms defensively
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against human threats annualy. This estimate is consistent with
other survey estimates and it confirms Kleck’s origina estimate
in 1988 (Kleck 1988, 1991). These CSUR results constitute yet
another independent survey that differs dramaticaly from
estimates based upon the Nationa Crime Victimization Survey.

This study provides the best available estimate of the
frequency with which Canadians use firearms for self protection
and it has gdgnificant implications for public policy. These
estimates are only approximate, given the small sample sizes and
the small incidence rates. However, the high level of agreement
among the three samples of the genera public provide strong
support that firearms are used in Canada to protect people
againgt violence. Since firearms are used in Canada around
66,000 times each year to defend against either human or animal
threats, and more importantly, approximately 30,000 times
annualy to protect againg criminal violence, this implies that the
private ownership of firearms contributes significantly to public
safety. It is unknown how many lives are actualy saved, but if a
life were saved in only 5 percent of these incidents, then the
private ownership of firearms would save more than 3,300 lives
annualy in Canada. To put this in perspective, it should be noted
that firearms are involved in the deaths of around 1,400 people
annudly in Canada (about 1,100 of these are suicides). While the
exact number may be debatable, the results of these three survey
studies makes it plausible that the private ownership of firearms
saves some Canadian lives.

The results of this study support the responsible ownership of
firearms. These findings are consistent with moderate firearms
regulations but not with efforts to prohibit the private ownership
of firearms. Given that firearms are potentially dangerous, laws
or regulations are highly desirable that encourage responsible
firearms ownership, such as background checks by the police,
safety training, or safe-storage of firearms. Moreover, it is
reasonable to pass legidation in order to keep firearms out of the
hands of children, ignorant users, or career criminas.
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The findings of this study suggest that the private ownership
of firearms offers benefits to the community as well as costs.
Thus, laws that are intended to discourage, or have the effect of
discouraging, firearms ownership from otherwise responsble
adults might act perversely to decrease public safety rather than
to increase it. Since prospective victims without criminal records
are more likely to obey gun bans than are criminas, gun bans
would be expected to produce larger relative reductions in
defensive gun use by noncrimina victims than in crimina wse of
firearms. Additiona firearms legidation may not act to save lives
as clamed, but it may actudly cost lives by rendering it too
difficult to obtain a firearm when one is needed.
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Comparison of actua violent crimesin Canada and the United States (1993)
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per frequency rate frequency
100,000 per
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Murder 10 24,526 2 630
Robbery 255 659,757 104 29,961
Forcible rape 41 104,806 121 34,764
Aggravated assault 440 1,135,099 201 57,655
Violent crime (US 746 1,924,188 428 123,010
definition)

Burglary (Breaking 1,099 2,834,808 1,414 406,582
& Entering)

Population (1993) 257,908,000 28,753,000

Sources. Uniform Crime Reports for the United States. FBI. 1993; Canadian
Crime Statidtics, Cat. 85-205, Statistics Canada, 1993. These data are based on

reports by loca police departments.

Note #1. As of August 1995, when this was written, 1993 was the most recent
year that al of the crime dtatistics were available for both countries.

Note #2: Crime rates may be compared because both Canada and the United
States use the same definitions for violent crimes, the Uniform Crime Report
system. Despite this, there are a few notable exceptions. To facilitate
comparison between the two countries, Canadian crimes have been aggregated
to fit the categories used by the FBI. Murder refers here to “murder and non-
negligent mandaughter,” and, in Canada, includes al “homicides.” “Burglary” in
the US is equated with “bregking and entering” in Canada. “Violent crime’ in
the United States includes murder, non-negligent mandaughter, forcible rape,
robbery, and aggravated assault but does not include “abduction,” or “other
sexud offenses” as does the Canadian category of “vidlent crime.” Thus, both
“abduction” and “other sexud offenses’ have been excluded in this table from
the Canadian data. A few terms are only used in the US and are impossible to
replicate exactly with Canadian statistics. To gpproximate “ aggravated assault,”
al categories of assaults were aggregated, except assault level 1 and sexud

assaults, with “atempted murder.” To approximate the “forcible rape’
category in the US, al Canadian sexud assaults were aggregated (levels 1, 2 and
3), but “ other sexua offenses’ were excluded.

ENDNOTES

1 There is only one nationd group in Canada, the Nationd Firearms
Association, that supports the use of firearms in sdf defense. Unlike in the
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United States, it is extremely rare for a women's group to support firearms
ownership for protection. However, many women's groups teech sdf defense
tactics and advocate (and sdll) “bear spray” for women's sdf defense aswell as
“non-violent” aternatives such aswhistlesand darms.

2 The Governor Genera assented to Bill G-68 on December 5, 1995. This bill
will be proclamed into law section by section over the next few years. Section
12(6) of this hill will prohibit al handguns that are .25 or .32 cdibre or that
have a barrdl length of 4 inches or less. Justice Minigter Allan Rock testified
before the Justice Committee of the House of Commons in February 1995 that
these firearms were to be prohibited and confiscated because they were likely to
be used for sdif defense.

3 Ingenerd, crimeratesin Canada and the United States are comparable because
both countries use the same definitions for violent crimes, the Uniform Crime
Report system. Nevertheless, there are a few important exceptions, so that
“violent crime’ is defined somewhat differently in the two countries. “Violent
cime’ in the United States indludes murder, non-negligent mandaughter,
forcible rgpe, robbery, and aggravated assault but does not include “ abduction,”
or “other sexud offenses” as does the Canadian category of “violent crime.”
To properly compare the violent crimes indices in the two countries, a number
of modifications are required. Firgt, both “abduction” and “other sexud
offenses’ must be exduded from the Canadian data Second, Canadian crime
data should be re-categorized to fit the definitions used by the FBI ad the
violent crime rate for Canadarecaculated. A few termsare only used inthe U.S.
and areimpossible to replicate exactly with Canadian setistics. To gpproximate
“agoravated assault,” al categories of assaults were aggregeted, except assault
levd 1 and sexua assaults, with “atempted murder.” To approximate the
“forcible rape’ category in the US, dl Canadian sexud assaults were aggregated
(levels 1, 2 and 3), but “other sexud offenses’ were excluded. These
adjusments reduced the Canadian Violent Crime Index in 1993 from 1,132 to
428 per 100,000 (Statitics Canada 1994).

4 The only exception is a brief outline of these studies in reply to published
criticism of my unpublished conference papers (Mauser 1995).

5 The Canadian Crimina Code prohibits the ownership of a wide variety of
wegpons, eg., Mace, pepper sprays, certain types of knives, nunchakus. As
well, it is illegd to carry anything that is intended to be used as a wegpon
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(Sections 87, 88, 89, 90(c) and Orders-in-Council SOR/74/29774-05-07,
SOR/78-277 78-03-28, inter dia).

6 Bill G-51, passed by Parliament in 1977, removed “protection of property”
from the list of legd reasons for most people to own “restricted wegpons,” 98
percent of which are handguns (CC 8109.3 (c)(iii)). Applicants who say they
want to own afirearm for sdlf protection are routindy refused the appropriate
permits. Nevertheless, a very smal number of people (eg., trappers, judges,
geologidts, politicians) in Canada are dlowed to own handguns for sdif-
protection under other sections (CC §109.3 (c)(i) and (ii)).

7 Handguns reguire two locks not only must a handgun be locked in a
“container” that “cannot readily be broken open,” but it must aso “be rendered
inoperable by a secure locking device” The crimina code defines the generd
responsbility of the fireerms owner (Greengpan 1994) and are augmented by
RCMP regulaions, Regulations Respecting the Storage, Display, Handling and
Trangportation of Certain Firearms, CC 8§ 6, JUS92-193-02.

8 An example will illudrate the Stuation: In January 1995, an 81 year old
Pamergton, Ontario, jeweer was charged with wegpons and assault charges
after firing his pistol a two burglars, neither of whom were injured. The court
granted the jeweer a conditiona discharge and ordered him not to possess a
firearm for one year (Bellis 1995).

9 Asexplained in note#3, dl Canadian sexud assawilts were aggregated (levels 1,
2 and 3), and “other sexud offenses’ were excluded in order to gpproximate the
“forciblerape’ category that isused by the FBI inthe US.

10 The GSS is a periodic survey, conducted by Statistics Caneda, of the
Canedian generd population, aged 15 years or over, living in dl 10 of the
Canadian provinces, but excluding theterritories (N = 10,000).

11 Inprinciple, it isillegd to own any prohibited weagpons. It is passing curious
why many police departments tolerate the open sale and ownership of “bear

Spray.” “Bear spray” is a stronger concentration of pepper spray (capsaicin)
than “dog spray.” The prohibition on the sde and ownership of Mace, due to

its ineffectiveness as protection againgt animas, remains grictly enforced.
12 This study was funded by the Langley Symposium, a Canadian civic group.
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13 This study was funded by the Internationa Council for Canadian Studies, a
program of the Canadian Embassy in Washington, DC.

14 This study was funded by a Nationd Rifle Association hunter services
grant.

15 See Kleck (1991) and Kleck and Gertz (1995) for an expanded andyss of
these questions.

16 A review of the surveys reported in Kleck and Gertz (1995) shows that, on
average, the percentage of R's reporting they “ever” used a firearm in df
protection is more than twice as high asit iswhen R's are asked if they used a
firearm during the “ past five years.”

17 The US Bureau of the Census reported that there were 91.9 million
households in the United States in 1990. The December 1993 Galup Survey
reported that 49% of households in the United States own firearms (Moore and
Newport 1994).
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“Lotts” More Guns and Other Fallacies

Infecting the Gun Control Debate

By Andrew J. McClurg*

In this article, University of Arkansas Law Professor
McClurg analyzes what he considers to be fallacious
arguments on both sides of the gun control issue. Analyzing
rhetoric from the National Rifle Association, from Handgun
Control, and from other sources, Professor McClurg dissects
various fallacies including: failure of each side to
acknowledge the strongest arguments against the side’s
preferred interpretation of the Second Amendment;
unsupportable claims about the meaning of the Miller case;
and a wide variety of statistical claims about the cause-and-
effect relationship of guns and crime. Professor McClurg’s
other journal articles on gun policy involve Child Access
Prevention Laws; The Tortious Marketing of Handguns; The
Rhetoric of Gun Control; Srict Liability for Handgun
Manufacturers; and Handguns As Products Unreasonably
Dangerous Per Se. He also teaches a seminar on “ Gun
Violence and the Law.”

l. Introduction

In 1992, | published The Rhetoric of Gun Control.?
Concentrating on the pitiful “dialogue’ surrounding passage of
the Brady hill, | analyzed and critigued numerous falacies of
reasoning on both sides of the gun control debate. Here we are
almost eght years later. It would be nice to think we—"we”
being the participants in the gun control debate—were eight
years wiser, but that is not the case. Blatantly fallacious
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argumentation continues to dominate popular gun control
discourse.

A falacy is a type of incorrect argument. A falacious
argument is one that appears correct and may even be extremely
persuasive, but which proves upon examination to be logicaly
defective. Examples of fallacies range from the commonplace
(begging the question, straw man arguments) to the esoteric
(ignoratio elenchi, undistributed middle term). David Fischer
lists 112 fallacies in his classic work, Historians' Fallacies,® and
discusses even more than that. Fearnside and Holther analyze 56
common reasoning defects in Fallacy: The Counterfeit of
Argument.” Edward Damar discusses 64 fallacies in Attacking
Faulty Reasoning.’ (All of these are recommended reading for
persons interested in the art of practical argumentation.)

Fallacy-laden arguments in the gun control arena ae
destructive to the nation and the participants in the debate. They
serve to inflame and further polarize dready antagonistic
opinions, making it impossible for us to move toward any middle
ground. They aso damage the credibility of both sides. A mgjor
reason the two sides of the gun debate are not listening to one
another is because we do not trust the other’ s arguments.

Guns are a serious menace to public hedth in the United
States. Gun control critics need to acknowledge at least that
much about an nstrumentality responsible for more than 35,000
fatalities and 100,000 injuries annualy. On the other side, gun
control advocates should accept that guns are here to stay. If it
helps, | am not a gun prohibitionist. 1 probably would be if |
thought prohibition would work, but in a nation where more than
200 million privately owned firearms circulate fredy, |1 do not
think it would work. Like everyone else, | do not want only the
bad guys to have the guns. | have come to accept that, for better
or worse, guns are a permanent fixture in our society. However,
as a teacher of tort and products liability law who views al
products and their associated dangers from a cost-benefit, injury
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avoidance perspective, | strongly believe much closer regulation
of gunsiswarranted.

As we prepare to enter the new millennium, our united goa
should be the responsible management of our existing guns, or as
Don Kates put it, “promoting solutions that are consistent with
more guns"6 To have any hope of moving effectively in that
direction, both sides are going to have to work together, or at
least be more honest advocates and willing listeners in the
debate. Perhaps this essay, smply by virtue of its placement in
thisjournd, isa small step in that direction.

A troubling aspect of the overal gun control debate is that
both gun proponents and gun opponents end up writing largely for
audiences that aready agree with their respective positions. In
the vernacular, the debaters are usualy “preaching to the choir.”
Neither side seems to be listening to the other. When we study
opposing viewpoaints, it is usualy with the single-minded purpose
of refuting them. | have been guilty of this on many occasions.
Conversdly, while opposing arguments are reflexively dismissed,
we uncritically accept questionable studies, datistics and
viewpoints that happen to coincide with our own paosition.

We cannot hope to move toward common ground concerning
our nation's gun policies—an excruciatingly oppositiona issue
screaming for common ground—unless and until we are
prepared to honestly examine our own positions on issues vital to
the debate. The fallacies of reasoning in gun control discourse
are numerous and pervasively employed. Living in the heart of
gun country, | could fill a multi-volume treatise of falaciesjust by
clipping letters to the editor from the loca newspaper. For
atention here, | selected just two areas to explore. They are
notable both for their practical importance in determining firearms
policy in the United States and the extent to which they are
contaminated by fallacies. These two areas are: (1) the defective
argumentation over whether the Second Amendment establishes
an individual right to bear arms or only a collective state right,
with specia attention to the U.S. Supreme Court’s 1939 decision
in United States v. Miller; and (2) statistical abuse and misuse,
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concentrating on studies purporting to prove cause and effect
relationships between guns, gun laws and gun violence, including
John R. Lott, Jr.’s celebrated and scarily influentia book, More
Guns, Less Crime.’

Some preliminary observations are in order. First, this essay
focuses on the methods of argumentation employed, not the
correctness of the conclusions reached. | will attempt to be fair
and badanced in critiquing falacies committed by each side.
However, | make no pretense of complete objectivity. | am a
partisan. | support much stronger gun control, particularly safe
storage and other product safety laws designed to prevent access
to guns by unauthorized users. (I believe al advocates in the
debate have an ethical obligation to disclose their alegiances
where they are not otherwise clear from the context and to
disclose any financial compensation paid to them by partisan
organizations.)

Second, athough reasoning falacies often are intentiona
rhetorical tricks used willfully to skew an argument, many
falacies result from unconscious sdlf-deception. We often accept
fase arguments or propositions because our passion and self-
interest dlow us to deceive oursdves. | will avoid ascribing
improper motives to anyone with regard to the falacies
discussed.

Third, | confess, as | have before, that | have used fallacious
reasoning in debating guns, especialy emotiona fallacies and
datistical fallacies of the type discussed below. Fallacies are hard
to avoid. They ae endemic to the at of persuasive
argumentation. Debaters use them precisely because they are
effective, even if defective. Of course, the fact that fallacies are
common is not a justification for resorting to them. We should all
drive to avoid crooked thinking. | will try to avoid it here.

Finally, my opinion that gun control discourse is in a State of
serious disrepair does not apply to al commentators on al
firearms issues. The most egregious fallacies occur in popular, as
opposed to scholarly, debate. There are a number of excellent
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scholars writing in this area who contribute positively to the
debate, including many of the people who serve on the Board of
Advisors for this distinguished journal. | am not sure why there
are not more “anti-gun” scholars. This seems paradoxical given
the genera left-leaning tendencies of academia. That there are
virtually no women scholars in the areais aso interesting.

Il. The Second Amendment Debate: “It’s Miller Time”

Fundamental to any discussion of gun control is the meaning
of the Second Amendment, which provides that “[a] well
regulated Militia, being necessary to the security of a free State,
the right of the people to keep and bear Arms, shall not be
infringed.” The Amendment is subject to two very different
interpretations. an “individualist” view that the Amendment
protects an individua’s right to keep and bear ams and a
“collectivist” view that the Amendment protects only a collective
state right to maintain organized militia such as the Nationa
Guard.

Collectivists find support for ther interpretation in the
linguigtic structure of the Amendment, arguing that the “well
regulated Militia” preamble serves to restrict the clause relating
to the right to keep and bear arms. Individualists such as Eugene
Volokh rebut the linguistic argument by noting that the first
thirteen words of the Amendment are merely its justification
clause, an introduction of sorts to the operative “right to keep and
bear arms’ clause. More importantly, individuaists focus on the
fact that in the 18" century, the “militia’ included al able-bodied
males in the community, not just those who belonged to organized
state defense groups.

Each side has an ace in the hole in the Second Amendment
debate that the other side usually refuses to acknowledge. The
individua rights theorists appear to have the greater weight of
historical authority on their side. The vast mgority of recent
scholarly articles have concluded from the historical data that the
congtitutional framers intended the Amendment to create and
protect an individua right to bear arms (dthough it should be
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noted that a small cadre of prolific pro-gun scholarsis responsible
for most of these articles).

In the opposing corner, the collectivisss have an
overwhelming edge in judicia support. Federa courts since
Miller that have squarely weighed in on the issue have, with one
recent exception discussed below, usualy rejected an individua
right interpretation of the Second Amendment, ruling instead that
the Amendment guarantees a right to bear ams only in
connection with organized state militia®

Understandably, in presenting the Second Amendment, each
side touts its strength. Individuaists focus on their historical and
scholarly support and collectivists  trumpet  their  amost
unblemished judicia record. How do the individudists and
collectivists deal with the troubling weaknesses in their respective
positions? Usually by pretending they do not exist or, a bes,
downplaying them in mideading fashion. Individudists usudly fail
to mention the line of court decisons refuting their position.
Collectivigs act smilarly with regard to the adverse historical
data and scholarly support.

In behaving this way, each side commits the fallacy of one-
sided assessment.’ It is falacious to ignore countervailing
evidence or arguments in an attempt to persuade. Virtualy any
argument can be made to sound convincing if relevant authority
tending to disprove the argument is overlooked or ignored.
Audiences lacking persona knowledge of an issue are easily led
astray when they receive only one side of an argument that has
two viable sides, which is true of most gun-related issues. Given
the fundamental importance of the Second Amendment to the
overal debate and the vital nature of the opposing arguments to a
contextual understanding of the Amendment, these fallacies are
egregious.

The web-sites for Handgun Control, Inc. (HCI)™® and the
Nationd Rifle Association (NRA)™! serve as interesting
paradigms of the gun control debate on many issues, including
this one. Both web-sites are sophisticated, athough the NRA
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gets the nod as the better, more professionaly constructed site
from an aesthetic and technica point of view. Both sites contain
extensve libraries of information concerning firearms issues.
Both sites devote particular attention to legal issues, including the
meaning of Second Amendment.

Not surprisingly, the HCl site asserts that the Second
Amendment stands only for a collective state right to maintain an
organized militia®? while the NRA site advances an individual
right postion.® However, both organizations are guilty of
committing the fallacy of one-sided assessment for inadequately
acknowledging and addressing the strong authority against their
respective interpretations. Since HCI and the NRA are probably
the two dominant national sources of information on firearms
issues, these omissions are unacceptable.

The HCI dste tackles the opposing interpretative authority
very superficidly in a section refuting what the organization
labels as “NRA MYTH 7,” which it defines as: “The authors of
the Congtitution clearly stated their intention that the Second
Amendment protect the possession of arms, even absent a
connection with the militia”** HCI devotes five paragraphs to the
historicd argument, explaining how the NRA has taken
quotations from James Madison and Patrick Henry out of
context. The presentation is biased and incomplete.

On the other side, the NRA web-site substantidly downplays
the overwhelming judicia rgection of its individua right position.
A person interested in learning about the Second Amendment
could visit the NRA web-site and read a substantia volume of
material concerning the Second Amendment and gun rights
generdly—some of it of high quaity—yet come away not
understanding that every modern federa court except one ever to
address the issue has linked the right to possess firearms to the
maintenance of an organized state militia. For example, in a
section caled “Fables, Myths & Other Tall Taes” the NRA
page states: “Fable: The Second Amendment to the Congtitution
does not protect an individual right to keep and bear arms.”*® The
text in support of this proposition cites a short statement about the
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second amendment which was made in fourth amendment case
(United States v. Verdugo-Urquidez), emphasizes the historica
support for an individua right interpretation and states that
severd legad scholars agree with it, and quotes a wholly one-
sided “observiation]” from United Sates v. Miller—but
nowhere does it mention that every court but one to expressy
consider the issue has rgected the NRA’s interpretation. The
NRA site gets some credit for offering a*“Fact Sheet” listing and
discussing federal court cases regarding the Second
Amendment.’® However, the capsule summaries of each case
are incomplete and almost wholly one-sided.

Throughout the modern era, the historica interpretative
debate has been largely disconnected from and irrelevant to the
real world of the constitutionality of gun laws. Asin al matters of
federal conditutional law, a condtitutional provison does not
necessarily mean what the framers intended it to mean. It means
what courts say it means. Whether this coincides with the
framers intent is often just a matter of happy coincidence.
Whether thisis good or bad is not the point. It just “is.”

As just one of many possible illugtrations, it is as clear as
anything in congtitutional law that the drafters intended the Bill of
Rightsto redtrict only federd action. The first eight amendments
to the Constitution were not intended to apply to the states. The
Court s0 held in Barron v. Baltimore' in 1833. However,
through some judicid deight of hand occurring largely under the
watch of Chief Justice Earl Warren in the 1960s, the Court
“incorporated” dmost all of the Bill of Rights into the Fourteenth
Amendment due process clause and made them binding on the
states. (Regrettably for the pro-gun movement, the Second
Amendment is one of the only liberties in the Bill of Rights that
the Court has not made binding on the states;® which, | confess,
is the wicked reason | chose the incorporation example to
demonstrate my point.) As a result, states are bound by these
restrictions despite the clear intent of the drafters to the contrary.
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Law is what courts make it. The NRA knows that and
should more openly and accurately inform the American public of
the current state of the law. Conversely, HCI should make a
fuller presentation of the historical evidence for and againg its
collective right position. Both proponents and opponents of gun
control need and are entitled to accurate and complete
information regarding this vita issue.

In this country, the ultimate arbiter of law is the U.S.
Supreme Court. In the end, the Second Amendment means what
the Supreme Court—the world's most powerful tribuna—says it
means nothing more or less. With so much at stake, it makes
sense that both sides of the gun debate have devoted much
attention to United States v. Miller,* the Supreme Court’'s only
sgnificant foray into Second Amendment interpretation.
Unfortunately, they once again devolve into falacious one-sided
assessments when doing so.

The defendants in Miller were charged with transporting an
unregistered sawed-off shotgun in interstate commerce in
violation of the National Firearms Act of 1934. They claimed the
indictment infringed their Second Amendment rights and the
district court agreed, sustaining a demurrer to the indictment. On
direct apped, the Supreme Court reversed, holding that
possession of the sawed-off shotgun was not protected by the
Second Amendment.

Did Miller endorse the collective right view or the individua
right view of the Second Amendment? We will see in a moment.
But firgt it will be interesting to compare how the case has been
presented by the two sides in the gun control debate.

Anti-gun forces interpret Miller as clearly establishing a
collective right “organized militia’ view of the Second
Amendment, stating:

The Supreme Court in Miller “ruled . . . that the
Second Amendment has nothing to do with indi-
vidual rights to bear arms but rather the right of
the states to an armed militia.” %
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The Supreme Court has “ruled at least three
times that the Second Amendment has not the
dightest thing to do with an individua’ s right to
bear arms,” Miller is claimed to be “the most
trenchant of these decisions.”#

“These words alone [two sentences from the
Court’s opinion] undercut any individua right in-
terpretation of the Second Amendment.” %

“It isfirmly settled that there is no congtitutional
right to bear arms,” citing Miller.?

In stark contrast to these collective right interpretations, pro-
gun commentators have asserted about Miller:

“[1t is clear that Miller, even with its limitations,
supports the view that the second amendment
guarantees an individud right to keep and bear
guns, including handguns.”#*

“[D]espite the shortcomings of the Miller opin-
ion, the Supreme Court correctly concluded that
the Second Amendment protects an individua's
right to keep and bear arms and thus rejected the
untenable collective right theory.”*

“Miller remains an affirmation of the constitu-
tional protection of the popular right to keep and
bear military weapons.”

Are dl these people taking about the same case? Miller
could not have established both a collective right interpretation
and an individua right interpretation of the Second Amendment.
Something is amiss, which is that both sides try to squeeze more
out of Miller than is warranted by the Court’s opinion. The truth
is, Miller offered a little something for everyone. It is an
ambiguous decison that failed to unequivocally adopt either a
collective right or an individud right interpretation of the Second
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Amendment. To assert that the opinion clearly stands for one
position without fully presenting the other side is a fdlacious one-
sided assessment.

The key passage from the Court’s opinion, from which both
sides draw support is this paragraph:

In the absence of any evidence tending to show that
possession or use of a “shotgun having a barrel of less
then eghteen inches in length” at this time has some
reasonable relationship to the preservation or efficiency
of awell regulated militia, we cannot say that the Second
Amendment guarantees the right to keep and bear such
an instrument. Certainly it is not within judicia notice that
this wegpon is any part of the ordinary military equipment
or that its use could contribute to the common defense.”’

In the next paragraph, the Court explains how the
Constitution originaly granted Congress the power to cal forth
the militia to execute the laws of the Union, suppress
insurrections and repel invasions, as well as the power to
organize, am and discipline the militia, while reserving to the
States the power to appoint officers and train them according to
discipline prescribed by Congress®® “With obvious purpose to
assure the continuation and render possible the effectiveness of
such forces,” the Court stated, “the declaration and guarantee of
the Second Amendment were made. It must be interpreted and
applied with that end in view.”?

Supporters of gun control argue with some persuasiveness
that by casting the issue in terms of whether a sawed-off shotgun
bears a reasonable relationship to the maintenance of organized
state militia, the Court endorsed the collective right interpretation.
Opponents counter by quoting the Court’s observation that the
militia is comprised of “al maes physicaly capable of acting in
concert for the common defense.”*® This statement, they argue,
makes the Court's emphasis on the militia consistent with an
individud right interpretation.
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Adherents of the individual right view also suggest that the
defendants in Miller, who did not appear before the Supreme
Court, lost only because of afailure of proof. They emphasize the
Court’'s caveat in the above-quoted paragraph that “in the
absence of any evidence’ the Court would not take judicia notice
that a sawed-off shotgun is a weapon that could be used by the
militia to contribute to the common defense, suggesting that had
such evidence been presented the result might have been
different. Based on this, individualists assert Miller can be read
to protect an individua’s right to keep and bear any weapon with
proven military utility.

But when all is said and done, the only certainty about Miller
is that it falled to give ether side a clear-cut victory. Most
modern scholars recognize this fact. For example, Professor
Eugene Volokh describes Miller as “delicioudy and usefully
ambiguous’ in an article about using the Second Amendment as a
teaching tool in congtitutional law.** That is probably the most
accurate statement that can be made about the case.

We may findly find out what Miller “means’ in the near
future. The ante in the Second Amendment dispute was raised
considerably in April 1999 when a Texas federa digtrict court
dismissed an indictment against a Lubbock man charged with
unlawfully possessng a firearm while under a domestic
restraining order. U.S. Didtrict Judge Sam Cummings rued the
statute prohibiting such possession (18 U.S.C. § 922(g)(8))
infringed the defendant's Second Amendment rights® This
case—United States v. Emerson—is the first federal decision
since the triad court’s decision in Miller to declare a gun control
law to be in violation of the Second Amendment. Much will be at
dtake if this case climbs the appellate ladder toward the Supreme
Court. It will be interesting to watch how partisans on both sides
construe Miller aong the way.

lll. Statistical Cause and Effect Studies: The Folly of Post
Hoc Reasoning and Causal Oversimplification
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The three classic rules for home buying, as any redtor
will affirm, are “location, location, location.” The three rules for
nineties-style arguing about gun control are “gatistics, statistics,
datistics.” Statigtics rule the gun debate. They form the perfect
pocket sound bite in our attention span-chalenged society.
Typicaly exaggerated, taken out of context or just plain
misrepresented, gun control statistics are habitualy spouted by
pundits, politicians and partisan organizations. The media picks
them up and disseminates them widely and repeatedly, often on
editorial pages to back up pro or anti-gun diatribes. The most
popular gun control datistics settle into the consciousness of
mainstream America, where Joe Blow further distorts them in
arguments at the coffee shop and letters to the editor.

My frustration with the statistical war recently prompted me
to parody a “typicd” gun control debate in my monthly humor
column in the American Bar Association Journal. Here is an
excerpt:

Gun Control Proponent: Last year in Japan,
only one person was killed by a gun, while in the
U.S. more than seventeen million people were
killed just from getting hit in the head with gect-
ing shell cartridges.

Gun Control Opponent: Japan is avery reg-
mented society. Only one Japanese citizen out of
a hundred thousand gets to experience the ex-
citement of dodging gunfire. Besides, every day
in America, twenty million people use gunsin
sdf-defense and millions more use them to safe-
guard the country from British invasion.
Proponent: Nonsense. Studies show agunin
the home is one hundred and forty-gx million
times more likely to be used to kill asnail darter
than for self-defense.
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Opponent: Pro-gun control statistics are one
billion times stupider than anti-gun control statis-
tics.

Proponent: If you laid al the preposterous
claims of gun control opponents end to end, they
would circle the universe three hundred times
and gill have enough Ieft over for infinity.
Opponent: There's a 99.999999999 percent
chance that the rude remark I’m about to make
concerning your mother will cause the veinsin
your neck to explode.

Proponent: Statistically speaking, gun owners
are six-and-a-hdf trillion times uglier than non-
gun owners.

Opponent: My machine gun can pump bullets
into your abdomen at arate of one-zillion rounds
per minute.

Proponent: I’'m a gazillion-bazillion times more
likely to strike you in the head with this micro-
phone than | was five minutes ago.*

Unfortunately, while | can see levity in the battle of statistics,
| also see danger. Each side is so mired down in statistical claims
that we lose sight of the big picture. While reliable, relevant
gatistics are obvioudy useful to bolstering arguments, they are
not a substitute for reasoned argument. However, too many lazy
debaters rely almost exclusively on statistics to confer a veneer
of substance on what are otherwise just naked opinions. Worse,
too many members of the public seem willing to accept pure
statistical “argument” of the issues. Since so many of the
satistics bandied about are falacioudy mideading, this does not
bode well for reasoned debate. Rhetoricians have identified
several logical fallacies directly associated with Satistics. David
Fischer discusses severa of them in Historians' Fallacies,
indluding:
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the fallacy of generalizing from an insufficient sam-
pling;>

the falacy of dtatistical specia pleading, which occurs
when an investigator applies a double standard of eviden-
tiary interpretation—one standard to evidence which
sustains her generalizations and another to evidence
which contradicts them;*

the fallacy of statistical impressionism, which occurs
when one attempts to force an imprecise impressionistic
interpretation into exact numbers;*

the fallacy of false extrapolation, which consists of ex-
trapolating data beyond the breaking point to make future
projections (Fischer gives this humorous example: since
the average size of the American family was 3.71 per-
sonsin 1940 and 3.54 persons in 1950, one might,
extrapolating from this data, argue that the American
family is shrinking at an arithmetical rate of .22 persons
per decade so that in 2070 the average size of the
American family will be .90 persons);*’ and

the falacy of statistical nonsense, which Fischer de-
scribes as “a catchall category for a miscellany of
gatisticad mumbo jumbo, dl of which has one quality in
common: itis, in context, literally meaningless.”*

Examples of each of these statistical fallacies can be found in
the gun debate. However, this essay will concentrate on a
broader category of falacy associated with statistics—causal
falacies—and explore how they are routindy abused in
conjunction with statistical studies purporting to prove (or which
are popularly interpreted as proving) cause and effect
relationships between guns, gun laws and gun violence.

The gun control war has become far more sophisticated in
recent years with the advent of these studies. On the anti-gun
side are a number of studies funded by a wing of the U.S.
Centers for Disease Control and Prevention (CDC) known as the
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Nationa Center for Injury Prevention and Control. Virtualy al of
these studies have reached results favoring gun control, finding
correlations between owning guns and higher homicide and
suicide risks and between gun control laws and lower crime
rates. On the pro-gun side is John Lott’s widely-publicized study
contained in his book More Guns, Less Crime, which purportsto
prove that non-discretionary concealed weapons laws reduce
violent crime.

As al lawyers remember from their first-year law school
course in Torts, few lega doctrines are as bereft of meaningful
content than that of causation. Even ignoring the illusory
principles of proximate cause and concentrating on the
comparatively concrete concept of causation in fact, “causaity
may have no more reality than a dragon or a mermaid.”*® Thisis
because the search for a causal nexus, within or outside of the
law, requires that we apply a hypothetical aternative test in
which we must compare what happened under a set of known
circumstances with what would have happened under a set of
hypothesized circumstances. The problem is that we can never
know with any degree of reliability what would have happened
under the hypothetica circumstances because they never
occurred.

As a result, we are often left to draw inferences based on
causal oversmplification or post hoc, ergo propter hoc (after
this, therefore because of this) reasoning. We reason that
because one event followed another, the latter was caused by the
former. While post hoc reasoning is universally condemned as
fallacious® it is not aways defective. In some instances our
everyday experience alows us to draw reasonable inferences of
causation from a sequence of events. This is common, for
example, in the law.

As an illugtration, consder the smple facts of an old
L ouisiana case where a woman tripped and fell while descending
gtairs which were unlit and lacking a handrail. In a lawsuit against
the railroad that owned the sairs, the court ruled that, even

154



Journal on Firearms Volume Eleven

absent specific evidence of causation, a reasonable inference
could be drawn that the failure to light the stairs and provide a
handrail caused the trip and fall.** In effect, the court held that
post hoc reasoning could be vaidly applied to determine the
cause of this occurrence. While it is possible the woman would
have falen even if the stairs had been properly lit and a handrall
provided, common experience tells us that traversing unlit stairs
with no handrail greatly increases the chance of an accident
occurring.* Falling down unsafe stairs, the court said, is a natural
and ordinary sequence of events.

While we still can never be certain of the cause, the three
requirements for establishing a regularistic causal proposition
between X (the fall) and Y (the unlit stairs and no handrail) are
satisfied. Those three criteria are:

acorrelation between X and Y;
aproper tempord relationship (X occurred before Y in a
relevant time frame); and

. a least apresumptive agency that connects them.*®

In our example, a correlation does exist. The woman fell
while using stairs that were unlit and with no handrail. A proper
tempord relaionship dso exists. Most dgnificantly, a
presumptive agency connects the two events. the common body
of experience which informs us that descending unlit stairs with
no handrail is likely to lead to a fal. When dedling with smple,
closely connected events with few variables, post hoc reasoning
is not completely fallacious.

However, as events become more complex, post hoc
reasoning becomes defective. The ability to draw reliable
inferences of causation decreases rapidly and substantialy as the
number of causa variables increases. To isolate one event as
“the cause” of another when there are hundreds or even
thousands of relevant antecedents is a gross oversimplification
that is virtually guaranteed to be fallacious. “[T]he red cause is
the whole of these antecedents,” said John Stuart Mill, “and we
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have, philosophically speaking, no right to give the name of cause
to any one, exclusively of the others.”*

“Can any causal connection be answered by an empirical
method?’ asks Fischer in Historians' Fallacies.* The most
plausible answer appears to be “Not very likely.” Empirica
studies can establish correlations, but a correlation can never by
itself establish a cause. Every textbook on datistics warns
against confusing correlation with cause.*®

| confess that | know very little about statistics. The
discussion that follows is drected more at the rhetorical flaws of
using statistics in the gun debate to draw causal connections than
at the statistical analyses themselves. The discussion isin no way
complete. More than 200 studies of guns and gun control have
been conducted.*’ Cataloging al the statistical flaws in the gun
control debate would require multiple volumes. | have selected
for critique three causal fallacies on the pro-gun control side:

the claim that the Brady bill has reduced violent
crime,

a comparative study of Seattle and VVancouver
that purports to show that gun control laws re-
duce homicide rates, and

astudy of the correlation between suicide and
guns kept in the home.

On the anti-gun control side, the choice for discussion was
obvious. John Lott's book, More Guns, Less Crime. No study of
guns has ever generated such a stir.

A. Statistical Cause and Effect Claims on the Pro-Gun
Control Side.
1. “Brady bull.”

Statistical cause and effect claims in gun discourse range
from the smple to the highly sophisticated. At the “smple” end
of the spectrum are obvioudy falacious post hoc claims such as
this one touted on an HCI web page: “CRIMES WITH GUNS
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DOWN FASTER THAN VIOLENT CRIMES OVERALL,
1996 FBI Data Show Brady Law’s Continuing Effectiveness In
Reducing Gun Crimes.”*® Employing painfully defective post hoc
reasoning, the text proclaims that violent firearm crime has
declined since implementation of the Brady bill in February 1994
and that this data “provides more compelling evidence that the
Brady law is working.”

The post hoc fallacy is enormous. | support the Brady hill
and feel confident it has prevented some crimes in denying
handguns to 173,000 would-be purchasers who failed background
checks and in deterring many convicted felons from ever
attempting an over-the-counter handgun purchase. However, the
fact that firearm violence dropped after passage of the Brady hill
is hardly “compelling” evidence that the Brady bill caused the
decline,

2. Gun laws and homicide rates.

At the “sophisticated” end of the gatistical cause and effect
pro-gun control spectrum are numerous public health studies
funded by the CDC, amogt dl of which have reached negative
conclusions concerning guns and gun ownership. The CDC-
supported studies have been vigoroudly attacked by the pro-gun
forces who assert the researchers are biased and their
methodol ogies substandard.*® Some of the accusations consist of
unfair, ad hominem-laced partisanship, but some criticism is
warranted.

In 1988, the New England Journal of Medicine published
the results of a comparative study between Sesattle, Washington
and Vancouver, British Columbia, purporting to show an
association between gun control laws and lower homicide rates.™
This was one of the earliest and most widely publicized of the
public hedlth studies. The essential premise of the article was the
Segitle and Vancouver are very similar cities in terms of
demographics, geography and overall crime rates, but Seettle has
a much higher homicide rate which, according to the article, is
best explained by the fact that Seattle has lax gun laws and
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Vancouver has strict gun laws. Specificaly, the abstract of the
article asserted:

Despite smilar overal rates of criminal activity and
assault, the relative risk of death from homicide, adjusted
for age and sex, was significantly higher in Seettle than in
Vancouver . . . .Virtudly al of this excess risk was
explained by a 4.8fold higher risk of being murdered
with a handgun in Sesttle as compared with Vancouver. .
. . We conclude that restricting access to handguns may
reduce the rate of homicide in a community.>*

The Tale of Two Cities article has been condemned by pro-
gun researchers on severa grounds, including the attempt to
isolate Canada's gun laws as the primary cause for the
discrepancy in homicides, downplaying or ignoring numerous
other cultural and demographic differences between the two
cities that could play arole in homicide rates. Criminologist Gary
Kleck, arespected researcher, said of the study:

The research is worthless. There isn't a legitimate
gun control expert in the country who regarded it as
legitimate research. There were only two cities studied,
one Canadian, one U.S. There are literally thousands
of differences across cities that could account for
violence rates, and these authors just arbitrarily
seized on gun levels and gun control levels as being
what caused the difference.*

Kleck is correct. There are probably thousands of
differences between the two cities. Not all of them are as
relevant to the homicide rate as access to guns, but it seems
impossible to isolate Vancouver’'s gun laws as a primary
explanation for the difference in homicide rates, certainly not
without devoting much more attention to other possible
explanations than did the Tale of Two Cities study.
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3. Gun laws and suicide rates.

Even if the Satistica study itself is not causally falacious, the
popular interpretation of it may be. That appears to be the case
with respect to a well-known CDC-funded study showing a
strong correation between firearms in the home and firearms
suicide.

A web page titled “Firearms Facts’ contained on the HCI
web-dte states, without explanation or quaification, that: “The
presence of a gun in the home increases the risk of suicide
fivefold.”>® This factoid is derived from a study conducted by
noted gun researcher Arthur Kellerman and severa colleagues
(collectively referred to here as “Kellerman” for purposes of
convenience) published in a 1992 article in the New England
Journal of Medicine.* Kelerman's clam was actualy a bit
more modest. His study suggested that keeping guns in the home
increased the risk of suicide by a 4.8 ratio rather than a 5.0 ratio.
So dready, before we even get to the study, we find the ratio
being exaggerated without judtification for popular rhetorica
purposes by four percent.

Kelerman studied al suicides occurring in Shelby County,
Tennessee (Memphis aread) and King County, Washington
(Sedttle areq) during a thirty-two month period between 1987 and
1990. Data was collected for each suicide from the police,
medica examiner and by interviewing proxies for the victim
concerning risk factors for suicide such as acohol and drug use,
hisory of depresson or menta illness and gun ownership.
Answers to the interview questions were compared to a st of
control subjects from the same neighborhood, matched with the
victim by sex, race and approximate age. The result was 438
matched pairs of suicide victims and controls.

Analyzing and comparing various risk factors for suicide
present in the victims and the controls, the study concluded “that
keeping one or more firearms was strongly associated with an
increased risk of suicide in the home” by a ratio of 4.8. The
study found that firearms were more prevaent in the homes of
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the suicide victims than n the homes of the matched controls.
Guns were kept in 65 percent of the suicide victims homes but in
only 41 percent of the control subjects homes>® Handguns,
which were used in 72 percent of the firearm suicides studied,”
were present in 49.5 percent d the victims homes but in only
23.4 percent of the controls homes.®

To an untrained eye, the study appears to have been well
thought out and carried out. Specific objections leveled against
the study itself seem unwarranted. For example, Don Kates, in
criticizing the study, emphasized a possible dternative explanation
for the association between guns in the home and firearm
suicides—that gun ownership may be associated with personality
traits related to suicide.® However, he failed to mention that the
authors noted this same possibility.*® Kates also suggested the
authors biased the study by excluding suicides outside the
home.®* This criticism is unjustified since the very purpose of the
study was to study the association between guns kept in homes
and firearm suicides occurring in homes. Indeed, the title of the
articleis “Suicide in the Home in Relation to Gun Ownership.”

However, even assuming the Kellerman suicide study was
methodologicaly sound, causd fallacies have arisen in the
overamplified interpretation and presentation of the study offered
by HCI and other gun control advocates. Uninformed members
of the public might reasonably interpret the HCI factoid that
“[t]he presence of a gun in the home increases the risk of suicide
fivefold” to mean: “If | have a gun in my home, it’'s five times
more likely that someone in my home will commit suicide” The
naked unexplained “fact” suggests that guns in homes are
responsible for causing suicide at a dramatically increased rate.

In truth, as Kelerman openly documented in the study,
several suicide risk factors in addition to gun ownership were aso
far more prevaent for suicide victims than for control subjects.
Depression or menta illness was present in 83.5 percent of the
sicide victims, but only 6.4 percent of the control subjects.®”
Thirty-six percent of the suicide victims took prescribed
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psychotropic medication, while only 3.5 percent of the control
group did 0. Alcohol abuse was reported in “substantially
higher percentages’ by the suicide proxies than by the controls®*
Thirty-six percent of the suicide victims lived aone as compared
to 18 percent of the control subjects.®® The suicide victims were
“far more likely” (27.8 percent vs. 8.5 percent) to have been
arrested than the control subjects.®® lllicit-drug use was reported
by 19.2 percent of the suicide proxies but only 3.1 percent of the
controls.®’

Thus, severd risk factors other than the presence of agunin
the home correlate with suicide, some of them a much higher
risk ratios than the 4.8 ratio for guns. According to the study, the
odds of suicide for a person living aone are 5.3 higher than for
persons not living aone®® The suicide odds are 4.1 higher for
persons who did not graduate from high school than for
graduates.”® However, one does not hear people arguing that
living done or not graduating from high school should be avoided
because they greatly increase the risk of suicide.

But again, this datawas al fairly set forth in Dr. Kellerman's
sudy. As with many datigtica clams, the falacy occurs
primarily in the reporting. One sentence-summaries of the results
of complex studies will be grosdy oversmplified and falacious
every time. Both HCl and the NRA employ similar lists of
firearms “facts’ on their web-sites. “Facts’ that are subject to
biased interpretation should be omitted from these lists.

Closing out this discussion, | fee compelled to mention that |
am biased in favor the Kellerman study based on my belief—
grounded in common sense rather than dtatistical analysis—that
reducing guns in the home (or at least safely securing them)
would reduce suicides. Suicide is often an impulsve act,
particularly among adolescents. Firearms offer the easiest,
quickest, most dependable and convenient means to end one's
life in @ moment of despair. But that is the subject of another
article, which, in fact, isin progress.
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B. Statistical Cause and Effect Claims on the Anti-Gun Control Side:
“Lotts” More Guns, Less Crime.

John Lott is one of the most prolific and influential writers on
guns and gun control of al-time.”® No one will ever accuse Lott
of suffering from writer’s block. His guest editorias and op-ed
pieces promoting concealed weapons carrying and opposing gun
control have appeared in newspapers on at least 110 occasions.”
He has been referred to in more than 1,100 newspaper stories.”
Most of the attention he generates comes from his book, More
Guns, Less Crime,” which itself has been mentioned by namein
218 newspaper stories.”

This book—a massive nationwide datistical analysis that
purports to prove that non-discretionary concealed weapons laws
reduce violent crime—has achieved what every literary agent
dreams of in an academic tome: “crossover potential.” Written
for the stately University of Chicago press, as of June 16, 1999,
the book charted a very respectable “490” on Amazon.com's
sdes chart, the “Billboard chart” of book sales. An Excite
Internet search of “John R. Lott, More Guns Less Crime’ turned
up 3,911,222 matches. While there are undoubtedly many false
positivesin thislist (I did not go through them all), the first severd
dozen dites listed reveals that this book is making a dramatic
impact on the consciousness of the American people.

Lott has developed a devoted cult following among gun
lovers and has become a marked man among gun haters. A web
page for the “Maryland Self-Defense League’ markets “More
Guns—Less Crime’ bumper stickers and urges people to
purchase Lott's book.” The Violence Policy Center maintains a
“Who Is John Lott” page that portrays Lott as an extremist by
quoting excerpts from his academic and popular writings.”

More Guns, Less Crime has provided potent ammunition for
those who favor nondiscretionary concealed weapons laws—
laws that require issuance of a concealed handgun permit to any
person who meets the minimum state-prescribed criteria, which
generdly consist of passing a background check and a firearms
safety course. Thirty-one states now have such “right-to-carry
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laws.” Without committing my own post hoc falacy, it appears
Lott’s book and the buzz it has generated is playing a crucid role
in the passage of these laws.

By any measure, More Guns, Less Crime is an important
work, but is Lott’s conclusion that right-to-carry laws deter and
reduce violent crime valid? | confess that Lott's book sounds
persuasive. Lott is articulate and a master of his field. Not being
an econometrician, | would not hazard a critique of his methods.
He could make mincemeat of me without even breaking a swest.
But therein lies part of the problem. Dependent as Lott’s book is
on reams of data and “cross-sectiona,” “time-series’ and
“regression” andyses, his datigical methodologies are
impenetrable to most readers and, therefore, insulated from
critical scrutiny to a large extent. One Amazon.com reviewer
(the book has aready generated forty-four reader reviews—
another impressive stat) who gave the book afour star rating (out
of five) said: “Regressions, scatter diagrams, means, standard
deviations, whew! It's enough to make the non-initiated’s head
Fin.”

Statistics is one of the most inaccessible of al fields to non-
experts. In writing this article, | sought the help of two colleagues
in answering what appeared to be a fairly straightforward
statistical interpretative question. One colleague graduated with a
mathematics degree from the University of Virginia with highest
diginction. The other is completing his doctora dissertation in
sociology, which required completion of several courses in
satistics. We think we figured out the answer, but only after
considerable discussion. If three law professors with a combined
twenty-five years of higher education have to labor over
answering a single statistical question, how much of Lott’s study
can possibly be understood by the average reader? Yet Lott’'s
book is being accepted as gospel by large numbers of the
American public.

Of course, most believers will never even read the book.
Instead, they will rely on word-bite summaries of Lott's
conclusions, which appear frequently in newspapers and other
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publications. Here is how an article called “ Gunfight Arithmetic”
in Guns Magazine presents Lott’s complex datistical study to its
readers:

“Says Professor Lott, ‘ The probability of seriousinjury
from acriminal confrontation is 2.5 times greater for
women offering no resistance than for women resisting
withagun.”"

“Explains Lott, ‘ The more people who obtain permits
over time, the more violent crime rates decline. After
concealed handgun laws have been in effect for five
years, murders declined by at least 15 percent, rapes by
9 percent, and robberies by 11 percent.’”

“Professor Lott’s authoritative research indicates that
American citizens may use gunsin self defense as often
as 2 million times a year.” " (Another layer of distortion:
athough Lott frequently cites the self-defense clamin
op-ed pieces, it was Gary Kleck’s research that came up
with this number.)

Apparently, any pro-gun dsatistic takes on an aura of
authority so long as it begins with “Lott says,” even Satistics he
did not develop.

What do other experts say of Lott’s study?® In the first
published critique of Lott's work, Dan Black and Daniel Nagin
reandyzed the data and concluded it provides no basis for
drawing confident conclusions about the impact of right-to-carry
laws on violent crime.®* Among their findings:

The estimates [of the impact of right-to-carry laws
on violent crime] are disparate. Murders decline in
Florida but increase in West Virginia Assaults fal in
Maine but increase in Pennsylvania. Nor are the
estimates consistent within states. Murders increase, but
rapes decrease in West Virginia Moreover, the
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magnitudes of the estimates are often implausibly large.
The parameter estimates that RTC laws increased
murders by 105 percent in West Virginia but reduced
aggravated assaults by 67 percent in Maine. While one
could ascribe the effects to the RTC laws themselves,
we doubt that any modd of crimind behavior could
account for the variation we observe in the signs and
magnitudes of these parameters.®

Black and Nagin concluded that the large variations in state-
specific estimates raised the concern that Lott’s results could be
dictated by a single state for which Lott's mode poorly fitted the
data. They decided that state was Florida, due to its volatile crime
rates influenced ty a flourishing drug trade and the Marcel boat
lift of 1980 and the fact that Florida passed severa gun control
restrictions during the relevant period. Reanadyzing the data
without Florida, Black and Nagin found:

While the estimated impact of RTC laws a assault
is relatively unaffected, without Florida there is no
evidence of any impact on homicides and rapes. Thus,
for these two crimes—the two crimes that account for
80 percent of the total socia benefit of the RTC laws. . .
—the evidence of a deterrent effect vanishes with the
removal of asingle state from the analysis.®
Lott offered a detailed refutation of this reanaysis.®
Dr. Stephen Teret, director of the Johns Hopkins Center for
Gun Policy and Research, cdls Lott’s work “unsubstantiated,”
asserts it contains “factual and methodological flaws,”
characterizes his conclusions as “implausible,” and states that
Lott's methodology is “incorrect” and “discredited.”® Lott
responds to these criticisms in point by point rebuttals.®
In his book, Lott discusses twenty-three specific criticisms
lodged againgt the validity of his study.®” As | studied each
specific criticism, | thought: “Aha. A fatd flaw. They’ve got him
now.” Then | would read Lott’s detailed response and not know
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what to think. | finished the chapter scratching my head,
essentialy clueless about who had the upper hand.

“Who is right?’” is not the relevant question for purposes of
this essay. | note these critiques not to try to prove Lott wrong,
but because they confirm my basic belief that it is impossible for
any satigtical study to reiably isolate one causa factor out of
hundreds or thousands or millions and say this factor caused
violent crime to decline by this amount. Lott boasts that his study
contains “ 54,000 observations and hundreds of variables available
over the 1977 to 1994 period” and that it contains “by far the
largest data set that has ever been put together for any study of
crime, let aone for the study of gun control.”® This may be a
plus, but the more caculations involved, the more potentia there
isfor bias and error to creep into the analysis.

Even Lott makes statements such as:

“Many potential causes of crime might fluctuate in any
one jurisdiction over time, and it is very difficult to know
which one of these changes might be responsible for the
shifting crime rate.”®

“While | make use of the arrest-rate information, | in-
clude a separate variable for each county to account for
the different average crime rates each county faces,
which admittedly constitutes a rather imperfect way to
control for cross-country differences such as expected
penalties.”®

“This aggregation of crime categories makes it difficult
to isolate crimes that might be deterred by increased
handgun ownership and crimes that might be increasing
as aresult of a substitution effect.”™*

Although Lott offers detailed solutions to the concerns he
raises, the more he turns to aternative analyses and variables to
compensate for possible shortcomings, the greater my perception
of the study as one gigantic statistical bootstrap undertaking.
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Interestingly, in refuting criticisms of his study, Lott's
weskest defense is to the smplest complaint: that he is guilty of
falacious post hoc reasoning.*> He concedes in response that
“[an obvious danger arises in nferring causality because two
events may coincide smply by chance, or some unknown factor
may be the cause of both events”® He defends against the
criticism by noting that “this study uses the most comprehensive
set of control variables yet used in a study of crime.” “For a
critic to attack the paper,” he opines, “the correct approach
would have been to state what variables were not included in the
andysis.”%

A multitude of causes contribute to either higher or lower
violent crime rates. The deterrent dfect of carrying concealed
weapons is one of these factors. Other gun-related factors
include the numbers of guns, gun distribution, gun marketing
practices, types of guns, safe storage of guns, gun control laws,
post-sale access to guns and firearm education. The list of non
gun-related factors influencing the violent crime rate is amost
endless. unemployment, poverty, illicit drug use, media violence,
racid and ethnic demographics, police resources, menta illness,
immaturity, alcohol abuse, arrest and conviction rates, lengths of
prison sentences, the “broken window” effect, opportunity, the
rise and decline of gangstrarap music, diet, climate, family status,
cultura homogeneity, sexua disorders, bad tempers, road rage,
private security guards, hopelessness, abuse as a child, despair,
desperation, protective canines, crowded living conditions, home
security systems, greed, educationa levels, machismo, increased
awareness of crime, gang membership and more.

Lott’s study attempted to account for some of these causes,
but not nearly &l of them. There is no way it could. The bottom
line is that any attempt to isolate the impact of one causal factor
in a dtuation involving an extremedy large number of other
possible explanations seems doomed to be fallacious.

In discussing statistical cause and effect fallacies on the pro-
gun control side, | mentioned the Tale of Two Cities study that
atributed Vancouver's lower homicide rate in comparison to
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neighboring Sesttle to the fact that Vancouver has stricter gun
laws. Recdl the blistering critigue of that study by pro-gun
ciminologis Gary Kleck, who sad “[t]here are literally
thousands of differences across cities that could account for
violence rates, and these authors just arbitrarily seized on
gun levels and gun control levels as being what caused the
difference.” If there are “literally thousands of differences
between cities” that contribute to violence rates, there must be
literaly millions of differences between the 3,054 counties in the
United States studied by Lott.

My intuitive belief about the study is that—regardless of how
carefully and thoroughly it was conducted—there are smply too
many variables contributing to violent crime to isolate concealed
wegpons laws as a maor cause in deterring or reducing it. It
samply is not something that is capable of being proved by a
datistical study. While Lott's study is obvioudy far more
sophisticated than smple post hoc reasoning, in the end, | believe
it amounts to basically a post hoc argument that: States passed
nondiscretionary concealed wesgpons laws; violent crime went
down in some categories in some states; therefore, non-
discretionary concealed weapons laws cause violent crime to go
down. In the absence of other proof—which may never exist—it
would be reckless for state legidators or anyone else to rely on
this single study in making the mgjor firearms policy decision to
alow citizens to carry concealed handguns.

IV. Conclusion

Aristotle first classified logicd falacies in the fourth century,
B.C., listing thirteen of them in Sophistical Refutations. As the
art of practicd argumentation evolved, so did Aristotle's list.
Modern rhetoricians have classfied more than one hundred
different falacies. Many if not all of them are present in the gun
control debate. Indeed, the gun control debate—because of the
emotiona nerve it touches—may be the most fertile breeding
ground for reasoning defectsin al of political discourse.
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An issue as important to health and safety as the responsible
management of 200 million instrumentalities capable of ingtantly
ending human life demands reasoned discusson and
consideration. The rampant demagoguery that pervades both
sides of the gun control debate is detrimental to our nationa
interest because it keeps us from inching towards much needed
compromise solutions.

My modest goal in writing this essay was to generate some
thoughtful consideration of how we should go about debating one
of the most important public policy issues facing the nation. It
was not my intention to change anyone' s opinions concerning the
substantive issues discussed herein, nor do | harbor any illusons
that has occurred. | hope my attempt at evenhandedness
(recognizing that my bias shows through in places) demonstrates
my good faith and will encourage other participants in the debate
to behave similarly.

There are reasonable arguments on both sides of amost
every issue regarding guns and gun control. That is the threshold,
critica point that al interested parties need to accept. We should
stop automaticdly attaching ad hominem labels such as “gun
nut” and “gun grabber” to our opponents and recognize that we
have legitimate bases for disagreement. In addition to listening to
what our opponents are saying, we need to begin criticaly
examining our own arguments. Unexamined beliefs on any issue
of substance—personal, politica or professiona—are dangerous.

What a pleasant surprise (or perhaps more accurately, a
cardiac arrest-causing event) it would be to hear this type of
response to an opposing opinion about gun control: “1 understand
where you're coming from. | can see why you would be worried
about [fill in the blank]. My concern with your position is [fill in
the blank]. Do you think there is some way we could come up
with a proposal that would address both of our concerns?’

It could happen.

Author’s Note
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When David Kopel asked me to contribute to the 11" Journal on Firearms and
Public Policy and said he welcomed my article submissions, | was flattered,
dthough a bit bewildered. After dl, the journal seems dlearly designed for gun
proponents, not longstanding gun critics like myself.* When | mentioned this
concern to David, he explained that the one-sided content of the journal tems
in part from the fact that he has a difficult time getting gun control advocatesto
submit articles, which is a shame. David deserves credit for his good faith effort
to solicit differing viewpoints for thisjournd.
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A SYSTEMATIC APPROACH TO
CONTROLING FIREARMS MARKETS

By William J. Vizzard

A national system of gun registration and gun licensing
would substantially assist the prosecution of felon-in-
possession cases, without imposing unreasonable burdens on
legitimate gun owners, argues William J. Vizzard. Professor
Vizzard is an Associate Professor of Criminal Justice at
California Sate University-Sacramento. Before that, he
served as a Special Agent, Resident Agent in Charge, Group
Supervisor, Special Agent in Charge, and Operation Officer
(headquarters) for the Bureau of Alcohol, Tobacco and
Firearms. He is the author of two books on firearms policy:
“In the Crossfire: A Political History of the Bureau of
Alcohol, Tobacco and Firearms” (1997) and “ Evolution of
Gun Control Policy in the United States” (1993).

I. Introduction

For over sixty years, the nation has debated the desirability of
gun control.* Unfortunately, little of that discussion has focused
on specific policy options and even less has engaged the details
of administration and implementation of options.? The direct result
too often has been ideologicaly driven policy discussons, in
which both advocates and opponents emphasized symbolism and
ideology, without providing detailed descriptions of policies.® Even
when the general outlines of policy have been delineated,
inadequate attention has been given to crafting the details of
policy. The result has been initiatives shaped primarily by
politicd and symbolic concerns. Recent examples can be
observed n the crafting of the Brady Law. Presumably seeking
to reduce opposition to the bill from citizens suspicious of federa



Vizzard Controlling Firearms Markets

authority, the drafters of Brady required record checks of buyers
to be processed by local authorities. Opponents quickly
responded with congtitutional chalenges under the Tenth
Amendment reservation clause which succeeded before the
Supreme Court® Efforts by severa states and the federal
government to prohibit assault weapons ignored the difficulties of
definition and have been bypassed by manufacturers, who smply
produce new models.

Conversdly, much of the research on gun control issues has
been difficult to trandate into concrete public policy proposas.’
Although increased funding by the Nationa Institute of Justice
has expanded the body of basic research in recent years, this
work tends to focus on the current patterns of firearms
acquisition and possession, particularly among youth. Only a few
authors have attempted to examine the dynamics of firearms
markets, and fewer still rave considered dternative systems of
market regulation. Legidative staffs and the bureaucracy display
a conspicuous absence of detailed knowledge of the mechanics
of firearms markets.®

[l. The State of the Literature

The literature relating directly to details of firearms regulation
is quite meager. Severa authors have conducted critica
examinations of the current federal gun control laws, although the
magjority of this work has been written by opponents of those
laws and focuses on aleged abuses of citizens rights by the
Bureau of Alcohol, Tobacco and Firearms (ATF).° If we assume
that abolition of al federa regulation of firearms commerce is no
more likely than firearms prohibition, such critiques serve to
provide little guidance as to the costs, benefits or preferable form
of firearms regulation, particularly as such regulation would apply
to controlling markets. Some scholars have attempted to describe
the dsructure, vulnerability and incentives of illicit markets,
without detailed evauation options for molding those markets.*
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Two articles, published concurrently, have addressed directly
the details of market regulation and the links between the
primary, or licensed commercia market, and the secondary, or
unregulated market. Cook, Molliconi and Cole utilized a summery
of available literature on firearms acquisition, possession and use
to review the structure and interdependence of these markets
and the effectiveness of the existing federal regulation for
discouraging the acquisition of handguns by prohibited persons,
particularly felons and juveniles; the authors then advanced some
proposals for enhancing the effectiveness of those regulations.*
Jacobs and Potter responded to Cook et a with a more detailed
analysis of weaknesses in existing regulation and an evaluation of
potential corrective measures to address these weaknesses.*?

Cook et a focused primarily on the secondary firearms
market, athough they did address the primary market and its
regulation in an effort to explain its impact on the gcondary
market.”* Their analysis of the available data suggests that the
majority of firearms acquired for use in crime are acquired
through the secondary market and that each new cohort of
offenders must acquire new firearms.** They concluded that most
purchasers would prefer to acquire firearms from the primary
market, where access and choice is greatest, but that existing
restrictions on acquisition by felons, juveniles and other specified
classes diverts many of these buyers to secondary markets.

Although they admittedly could not caculate precisely the
magnitude of the secondary market, they estimated that as many
as fifty percent or more of dl handgun acquisitions are from
friends, relatives, unlicensed dealers, casud transfers, theft and
unlawful sales by licensed dealers.*® Their conclusion confirms a
position assumed by most of the critics of gun control, who have
long argued that prohibited persons will smply bypass exigting
regulation. Cook et a countered, however, that regulation of the
primary market does have influence on the secondary market by
reducing supply.*’

To decrease the flow of firearms to the secondary market,
Cook et a suggested improvement in the existing procedures for
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licensing and supervision of deders by federd, state and locd
authorities and efforts to impact trafficking in stolen firearms.®
They aso suggested extending the waiting period and record
checks of handgun purchasers to transactions in the secondary
market.”® Although Cook e a suggested more stringent
regulation and extenson of existing regulations, the details of
such suggestions and a detaled andysis of implementation
problems were not addressed.

Jacobs and Potter critiqued Cook et a by examining the
weaknesses in the current regulation of the primary market and
by reviewing potentid difficulties with implementation of
aternative schemes for expansion of regulation to the secondary
market. They began by reviewing the Brady amendment to the
Gun Control Act (GCA), which requires licensed dedlers to
obtain photo identification from a potential handgun purchaser
and submit the name and identifying information to a Chief Law
Enforcement Officer (CLEO) for a record check. If not notified
by the CLEO that the purchaser is a prohibited person, the dealer
can deliver the firearm after five business days.* Jacobs and
Potter noted that there appears to be little risk associated with an
attempted acquisition by a prohibited person, and that no means
exigts to determine what portion of indigible buyers shift to the
secondary market once denied.*

Jacobs and Potter found the effectiveness of the Brady
procedures wanting on severa other accounts. They
characterized the underlying licensing structure upon which the
entire process depends as weakened by inadequate procedures,
oversight and regulation, which Jacobs and Potter attribute both
to limits on ATF jurisdiction and resources? In this, Jacobs and
Potter are closdy aligned with Cook. Jacobs and Potter also find
that the failure to identify handgun purchasers with fingerprints,
the ease of using “straw purchasers’ to bypass record checks,
the lack of control on the secondary market, and limits on
availability and accuracy of databases provide numerous
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opportunities for bypassing Brady checks and thus limit Brady’s
potential impact on firearms acquisition.

Jacobs and Potter’s greatest contribution to the literature is
their detailed examination of the mechanisms available for
enforcing Brady requirements and of potential alternatives for
remedying the weakness inherent in the current structure.* As
attorneys, they recognized the problems in devel oping evidence of
violations of the Brady requirements by either the seller or buyer.
This led them to examine adternatives for “thickening” the
regulatory web, including Cook’s proposal to extend Brady to
private transactions.?® They concluded that Cook’s proposed
amendment to Brady would be bypassed readily, thus leading to a
cal for the additional requirements of owner licensng and
handgun registration.?® They argued that owner licensing would
be impractical because of the requirement for a “massive’” new
bureaucratic apparatus, the probability of widespread non-
compliance, and the likelihood that it would not reduce crime*
They aso conclude that nationa registration would be neither
manageable nor enforceable® Ultimately, they speculate,
“Perhaps it would make sense to give up on the ideathat thereis
some system of regulation that can prevent criminas from
obtaining handguns.”#

[ll. Another View

Any effort to prescribe asystem of market regulation for
firearms based on available socia science knowledge faces
serious limitations that are unlikely to abate with further study or
research. Socia problems are not so much solved as altered.*
The desirability of a change depends on a number of factors, cost
and politica will being primary among them. In addition, the exact
outcomes of any socia policy are seldom predictable in detail.
Scholars can suggest possible models, caculate incentives, test
opinions, and speculate on potentia reactions, but only
experimentation will ever answer fully the question.® Even after
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apolicy has been adopted, pertinent behavior and reaction to that
policy may change in response to socia learning, changing values
or an atered environment.

The inability to predict the exact outcome of policy is not,
however, an argument against the examination of potentia
outcomes. Some policy is aways in effect, even when the policy
is laissez faire. Examination offers policy makers and the polity
alternative perspectives and models. It helps to define options and
identify interests, and, a its best, can provide criteria of
evaluation policy implementation. The United States currently has
in place a gun control policy, or rather a multitude of policies®
Any effort to affect significant change in those policies in any
direction will face significant obstacles.®

This article is intended to offer specific proposas for
rationalizing that policy, by addressing the gaps in the current
regulatory scheme, while creating regulatory standards that are
more uniform, understandable and easily followed than those
currently in existence. It aso attempts to expand the rational
basis for a regulated market from a simply ex ante strategy.
These proposals are not based on new research but on the
existing literature and the author’s many years of experience in
implementing exigting firearms policy.*

A. The Utility of Market Regulation

Fairly widespread consensus has emerged in the literature
that the present population of firearms in the United States
exceeds 200 million,® that the composition of the population and
markets has shifted away from sporting arms and toward
handguns, assault rifles and combat shotguns, and that this trend
isincreasing.*

The sheer magnitude of this reservoir of unrecorded and
unregulated firearms has provided the most daunting argument
agangt efforts at systematic regulatiion. Cook and his fellow
authors came to an interesting conclusion, however, from their
interview research with young offenders and other data. They

postulated that most of the firearms used by young offenders are
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newly acquired, and, “That each new cohort of violent offenders
must obtain guns somewhere.”¥” Research reflects that sources
consist of friends, relatives, theft, the secondary market and the
primary market® the latter being far less significant for young
offenders that older ones.® This led the authors to the conclusion
that policy should be crafted to disrupt supplies of firearms
“leaking” from primary markets into these alternative sources, as
wdl as preventing high risk individuals from obtaining firearms
directly through the primary market. Kennedy reached similar
conclusions from his examination of firearms use by youthful
offenders in Boston.” Thus, the potentia for reducing the flow of
firearms to potential offenders, particularly youths, may be
substantialy more promising than the population numbers first

imply.

B. An Alternative Paradigm for Utility

The judtification for market regulation does not rest etirely
upon the ability of such regulations to deny firearms ante facto to
high risk persons likely to utilize them in crimind acts. An
aternative conceptuaization exists for the utility of firearm laws.
American crime control policy has progressively shifted toward
identification, arrest, prosecution and extended incarceration of
serious, repeat offenders as the means of controlling serious
crime. Although there is mgor controversy regarding the
deterrent impact of these laws, the impact on the incarcerated
offenders is undeniable. The opponents of firearm control, in fact,
have been at the forefront of the post facto strategy of “getting
tough on criminas.”# Both advocates and opponents of gun
controls, however, have conceptuaized the value of controls
amost solely as direct prevention strategies while ignoring their
potential for facilitating incarceration strategies.*”?

Changing sentencing structures, over the past decade, have
dgnificantly dtered the potentiad impact of illega firearm
possession on many offenders. A person with three prior violent
felony convictions is subject to a mandatory minimum fifteer+
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year sentence under federal law if convicted of possessing any
firearm.*

Some dstates have gone even further. Under California's
“three strikes’ law, any person with two prior convictions for
serious or violent felonies is subject to a 25 year to life sentence
for a third fdony conviction.* Under these statutes, serious
offenders do not have to be convicted of murder, rape, robbery or
other violent offenses to face extended incarceration. Simple
possession of a firearm by persons in this high risk class is
adequate. This fact alows for very effective proactive strategies
by police and parole authorities that involve far less risk and more
likelihood of success than strategies focused on apprehending
these offenders in the course of burglaries or robberies.®

Available research supports the rationality of using firearm
laws in this manner. Wright and Ross’s survey of incarcerated
felons revealed that a subset of about 20% of these felons
accounted for about 50% of al felonies and most of the violent
felonies reported by the sample® This group also reported
habitualy acquiring, possessng and carying firearms®
Subsequent survey research of arrestees and incarcerated
juvenile offenders has produced data supportive of Wright and
Ross’s findings® A drategy of targeting this group of firearm
predators for arrest and prosecution for firearms possession has
the dua advantages that they are both vulnerable and appropriate
targets.

With such severe sanctions, however, offenders seldom
plead guilty and routinely seek any available Strategy to avoid
conviction.* Because witnesses in firearms possession cases are
often police officers and because the elements of the crime are
rather simple, the most effective defense drategies are to
challenge the legitimacy of the search or to create doubt about
proof of the element of possession.

Suppression of evidence obtained under the authority of a
search warrant has, however, become extremely difficult under
the good faith rule® Guns seized without warrants are aso
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difficult to suppress under a variety of specific Stuations,
including parole searches, searches contemporaneous with arrest,
open view, consent, and so-cdled Terry pat-downs. By dlowing
officers to pat down or frisk specifically for weapons on a
standard of reasonable suspicion, Terry significantly expands
police authority in street encounters’' Given the difficulty of
suppressing searches in recent years, the most common defense
has become an effort to raise reasonable doubt about the
defendant’ s possession of the firearm.

Systems of licensng and controls on transfers provide
investigators with several advantages in proving possession. In an
uncontrolled environment, any third party who is not prohibited
from possessing firearms, can, with little risk, come forward and
clam possesson of a firearm.*® Thus, in most jurisdictions, a
friend or relative of the accused can claim possession of a seized
firearm, knowing that there is no record of transactions between
individuas to disprove the clam nor potentia of prosecution for
falure to register the firearm or obtain a license. Although this
defense is of little value when the firearm is recovered from the
defendant’s person, it is an effective strategy for raising doubt
when the gun is recovered from a car or residence.

Licensing systems and transfer records deter this sort of
perjury by creating risk of prosecution for both the perjury and
the failure to comply with registration and licensing laws.> These
lavs dso have potentiad for providing investigators other
advantages. They furnish leads that alow investigators to locate
witnesses and evidence relative to the history and ownership of
the firearm.*

Two specific examples from my own experience are helpful
as illustrations of the utility of firearms records in establishing
proof of possesson. In the first case, a subject with multiple
felony convictions fled police serving a search warrant a his
resdence. While being pursued across an open field a in the
dark, the subject turned and pointed what appeared to be a
handgun in the direction of pursuing police. One officer fired, and
the subject continued running to a small lake, where he swamto
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an idand. A subsequent search by divers revealed a revolver in
the mud at the bottom of the lake. The firearm was later traced
through several owners to a residence where the suspect had
been present a week before the incident.

In a similar case, an individuad with multiple violent
convictions was discovered in a small shed by officers responding
to a report of gunshots. The officers aso discovered a recently
fired revolver hidden in the shed. Although the suspect denied
any knowledge of the firearm, it was subsequently traced to a
former girlfriend, who testified that the subject had taken it from
her house.

Both of these individuas, who between them were
responsible for at least five homicides® were convicted in jury
trials and received extended sentences. Both were potentialy
violent, criminadly active and routindy carried firearms illegaly.
Unfortunately, these successful examples are less common under
current law than cases in which the trail is cold.

In addition to providing means for incarcerating career
offenders, firearm possesson and transfer regulations can
provide a wedge that alows police to solve other crimes. A
highly visible example was provided by the arrest of Timothy
McVeigh for carrying a concealed handgun, which led to the
solution of the Oklahoma City federa building bombing.>”

A find advantage for the prosecution has little or no
importance in law but much in practica litigation. Although lack
of knowledge of a prohibition is no defense in law, it has
significant potential to sway juror sympathy in status offenses.
Bypassing a license requirement that is general knowledge
provides strong evidence of knowledge and intent in cases
involving possession of firearms by prohibited persons and may
serve as evidence of prior intent in violent offenses.

C. The Deficiencies of Current Regulation
The existing literature concedes that the present mechanisms
for controlling firearms dedlers in the primary market are

inadequate and that the law does not provide effective sanctions
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to prevent licensed dedlers from transferring firearms to the
secondary market.®® There is also consensus that transactions in
the secondary market essentially are uncontrolled and
uncontrollable under the present law.® The conclusion that the
existing federal law is inadequate to regulate either the primary or
secondary market is also widely accepted among those with
experience administering the law.®® This concluson was not
significantly altered by the passage of the Brady Act requirement
for point of sale checks on handguns, primarily because it did not
mandate a central index of sales records.®

The current regulatory scheme for firearms is primarily
dependent upon a network of over 100,000 licensed federa
firearms deders® The Bureau of Alcohol, Tobacco and
Firearms (ATF) lacks both the resources and the jurisdiction to
assure compliance among such a large population® Besides
having the burden of supervising a large number of dealers, ATF
is constrained by an aimost total lack of discretion regarding the
issuance of licenses as well as by limits on inspection authority
and sanctions. Under existing law, ATF must issue a license to
any applicant over 21 years of age who states that he intends to
engage in the business from a premises and that the business to
be conducted will not in violation of state or loca law. ATF may
only deny the license if the applicant is a felon or falls into one of
the other specifically prohibited categories, has willfully violated
the federa firearms laws, or has made a false statement on the
gpplication.® Licenses are issued for three years, and the initia
cost is two hundred dollars. A three-year renewa may be
obtained for ninety dollars.®

Once licensed, a deder is obligated to maintain records of al
firearm acquisitions and dispositions, obtain identification from all
purchasers and provide identifying information on al handgun
purchasers to the chief local law enforcement officer (CLEO)
for a background check.® CLEOs are required to destroy all
records of purchaser identity within 20 days® Although the
deder is required to maintain a record of al acquisitions and
dispositions, no centra record or index of such transactions is
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required or alowed.® ATF may inspect a dealer only once every
twelve months to assure compliance with the law.*®

Assuring compliance is difficult under such circumstances.
ATF has only about 1,000 inspectors to oversee manufacturers,
wholesaers and retailers of firearms and explosives, as well as
manufacturers and wholesders of acoholic beverages.” An in-
depth audit of a large dedler can take a team of inspectors
severa days.™ In addition, many deders operate from their
homes and do not maintain regular business hours, making
ingpection both difficult and time consuming.” More important,
ingpectors lack any effective means of determining what firearms
adeder has purchased, thus the most expedient means of foiling
an audit isto fail to record the receipt of the fireearm.”™

The lack of centra indexes and cross-referencing precludes
any effective means for randomly auditing dedlers to determine
compliance with records keeping and Brady reporting
requirements. Although systematic tracing of firearms seized
from prohibited persons and criminals will often point at a specific
dedler, substantia time can elapse between the inception of such
transactions and the detection of a pattern, during which illegal
transactions continue to occur. In addition, such traces do not
condtitute proof and only provide the beginning point for what is
often a protracted investigation.

For many years, ATF required only a name, social security
number and date of birth from applicants for a license; however,
fingerprints and photographs of the applicant are now required
with an gpplication.” This requirement, combined with more
extensve licensing review, has made obtaining licenses under
fase identities more difficult, but applicants still are not subjected
to the sort of in-depth background inquiry that would detect a
well planned and executed effort at establishing a false identity.”™

Once firearms are sold by licensed dedlers, dl federd
regulatory control ceases. Although federal law prohibits saes by
individuas to minors, out-of -state residents and persons prohibited
from receiving and possessing firearms, no regulatory mechanism
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exists to record transfers or require reporting by transferors or
transferees.”

D. Gaps in the Criminal Law

Although the gaps in the regulatory structure have been
documented by previous writers, equaly important gaps in the
cimind law have received less attention.” The problem of
detecting and prosecuting “straw” purchasers, who execute
purchase documents as surrogates for prohibited persons, with or
without the knowledge of the dedler, requires little explanation.
Although an illegdl transfer takes place between the purchaser of
record and the ultimate recipient, the transaction record reveals
no violation. Dedes, who knowingly participate in the
conspiracy, are aso crimindly culpable. Such transactions,
however, are difficult both b detect and to prove. They take
place in private, with all knowledgeable parties motivated to
concedl the details.

Although the mgjority of dedlers apparently comply with the
law, the potentia impact on the availability of firearms in the
secondary market of even a small percentage of dealers under
the current structure is significant. Because dealers can order
unlimited numbers of firearms without attracting any attention
and can operate illegaly for a substantia period before detection,
asngle deder can divert numerous firearms before action can be
taken to stop him.” Although effective prevention through
systematic monitoring offers numerous advantages over
dependence on deterrence through crimina prosecution, by
default the current legal and regulatory structure places primary
dependence on prosecution. Yet the law contains significant
barriers to effective prosecution of licensed dealers engaged in
unlawful transactions and traffickers who act as conduits
between the dealers and ultimate purchasers.

Two dgnificant changes to the federd law by the 1986
McClure-Volkmer amendments substantially weakened ATF's
capacity to prosecute illegal trafficking.” The first of these
changes applied solely to licensed dedlers. Falsification of records
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by deders was reduced from a felony to a misdemeanor,
regardliess of quantity of firearms or circumstances.®® Although
transfers to prohibited persons remained a felony, such transfers
are far more difficult to prove than falsification of, or failure to
maintain, records.®

Prosecuting unlicensed traffickers also became considerably
more difficult after McClure-Volkmer because of revisonsin the
definition of what activity constituted engaging in the business.
The revised definition requires the expenditure of time, attention
and labor as a regular course of business, with the principal
objective of livelihood and profit, and excludes transactions for
the purpose of enhancing a collection.®? This definition has
afforded such rich potential for defenses against charges of
unlicensed dealing that prosecutions declined precipitoudy and
have remained rare.®

A direct result of the McClure-Volkmer amendments was to
curtaill radicaly virtualy al prosecutions of unlicensed deders
and place additional dependence on undercover investigations of
licensed dedlers.® In addition to the usud difficulties created by
issues of logistics and entrgpment, undercover investigations of
licensed dedlers are complicated further by current interpretation
of the law prohibiting delivery of firearms to prohibited persons.
Prohibited purchasers seldom are motivated to cooperate and
lack credibility. No audit trail exists to substantiate transactions.
Thus, in the mgority of cases, the only option is to utilize an
agent, or an informant under an agent's control, to make
purchases of firearms from the dealer®—a tactic used sparingly
by ATF because of ATF s political sengitivity to gun interests.®

Because agents provide greater credibility, superior
understanding of the law and far more relidality, they are the
better choice, yet informants are the only option in most
instances.®” Although the law prohibits the transfer of firearms to
persons a dealer knows, or has reasonable cause to believe, isin
one of the prohibited categories, current interpretation requires
that the recipient actually be a member of the prohibited class for
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the crime to be complete® Thus, ATF must regularly depend on
actud felons or other prohibited persons, rather than on trained
agents, to make undercover purchases and later to testify in these
politically sensitive cases. Such informants often prove to be less
than ideal witnesses.®

Because record falsification was reduced to a misdemeanor,
however, such complex investigations are routinely necessary to
establish a flony violation that will be prosecuted. The exiting
lav and regulations, therefore, provides neither regulatory
controls nor crimina deterrents effectively to prevent unlicensed
deding or unlawful trafficking by licensed dedlers. Additiondly,
sanctions for these offenses are quite lenient.® In spite of this,
most licensed dedlers apparently make a diligent effort to comply
with the law.

IV. Improving the Existing System

Cook et a and other gun control advocates have focused
substantial attention on the failure of ATF to reduce the large
number of so-caled “kitchen table deders,” who obtain licenses
for their own convenience but do not, in fact, engage in the
firearms business® The additiond licensng requirements
included under the Brady Amendment, which require fingerprints
and a photograph from each firearms dealer applicant and raise
the cost of an initid three-year license from 30.00 to 200.00
dollars, have significantly reduced the number of deders. That
reduction appears to be concentrated among those not engaged in
commercia enterprises.”

License demand, therefore, appears to be rather inelastic, at
least among margina dealers. Pricing structure appears to offer
an effective means for regulating the number of dealers without
bureaucratic ntervention. A fee that would cover the costs of a
reasonable level of regulatory oversight, say one thorough
inspection per year, would further reduce the number of dedlers,
be equitable and be likely politicaly paatable.
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The exact level of such a fee would require some anaysis,
however, a rough estimate is about 350 dollars per year, with a
larger fee for initid processing.*® Current fees are 200 dollars for
the initial three-year license and 30 dollars per year for a three
year renewa.* Thus, any fee based on the minimum cost of
adminidtrating licenses would likely reduce the number of
licensees significantly.

Such a change would aso shift the cost of administration to
those who benefit: the dedlers. It is likely that the number dealers
remaining under such a system would not overtax ATF s existing
resources. |If, however, additional resources were needed,
licensing fees would provide revenue to offset the needed
increases in staff.® A likely side effect of a decreased number of
licenses would be an increase in the vaue of a license to the
remaining dedlers. The increased opportunity cost of losing a
license would provide greater incentive to comply with law and
regulations.

Since the passage of the GCA in 1968, ATF has attempted to
identify licensees not legitimately engaged in the business and to
convince them to surrender their licenses. In a few cases, ATF
has refused to renew licenses to individuals who cannot provide
evidence of being engaged in the business. This strategy has
been a multifaceted failure.®

The requirement to issue a license to any quaified individua
who declares an intention to engage in the business from a
premises puts ATF at a digtinct legal disadvantage.®” The criteria
have aways been ambiguous, volume adone is no indicator of
intent to do business.

In addition to difficulties of adminigtration, the engaged-in-
the-business standard created serious credibility problems for
ATF's enforcement efforts® Adminigtratively, ATF advised
individuals who sold only afew firearms to friends and associates
that they did not meet the standard for engaging in the business
and should turn in their licenses. At the same time, agents were
using a like number of sales to undercover agents to prove other
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individuals were engaged in the business without a license.
Although examination of the details of the cases revealed far less
contradiction than appeared on the surface, such actions undercut
ATF s legitimacy and held it up to ridicule by interest groups and
Congress.®®

The magority of these licensees, who are not engaged in
active commerce, are aso not engaged in illegal trafficking.'®
The primary difficulty they create is the regulatory burden
generated by their numbers and the cover those numbers provide
to the few illegal traffickers who hide among their ranks.

Although the increase in licensing fees is likely the least
complex and controversid means of reducing the number of
dealers, it does not address al the weaknesses in the current
licensing process. While current law requires that applicants
certify that the business would not be prohibited by state or loca
law, no provision is made for ensuring that dealers comply with
such laws as a condition for obtaining and retaining a license™™
No authority is granted for ATF to deny, revoke or suspend a
license for reasons of public interest. A modest expansion of
ATF authority to deny or revoke licenses for violation of state or
locd law or for the public interest, with a right of appedl, would
address these issues. In light of the significant role that stolen
firearms appear to play in the secondary market, minimum
requirements for business premises security aso deserve
consderation.

If fees were raised, oversight increased and minimum
security standards enforced, there would be no reason to
continue the requirement that a licensee be engaged in the
business. This requirement has created substantial complexitiesin
enforcing the law and undercut ATF s legitimacy. If compliance
with record keeping and reporting requirements is reasonably
assured and the deder licensng fees cover the cost of that
assurance, the requirement cannot be justified on the grounds of
utility or equity. Nearly 30 years of experience with the engaging-
in-the business requirement has demonstrated that this criterion is
neither workable nor useful .**

193



Vizzard Controlling Firearms Markets

V. Moving Beyond Brady

Jacobs and Potter cite a number of structural weaknesses
that undercut the utility of the current Brady background checks
of handgun buyers, beginning with the potential for use of fase
identitties by handgun buyers!® They characterize the
problematic result of false identity solely as the frudtration of the
background checks of persons purchasing handguns from
deders. In addition to this obvious problem, the use of fase
identities undercuts the utility of current law by thwarting
firearms tracing, aiding traffickers acquiring firearms for sae in
the secondary market, and facilitating false records keeping and
illegal transactions by deders. Audits become difficult or
impossible when dedlers can simply portray themselves as
victims of fasfied documents. In cases involving dealers who
have sold numerous firearms unlawfully, subsequent audits of
their records routinely revea sales to non-existent persons.®
Although these entries are likely efforts by the dealers to disguise
illegd transactions, there is virtudly no means of determining
this.x”

The best means of addressing the identity problem was
anticipated by Jacobs and Potter. Purchasers could be identified
and licensed in advance. This approach virtualy assures an
accurate search for crimina records through the use of
fingerprints and precludes obtaining multiple licenses under fase
identities!® Licensing gun owners in advance would facilitate
more efficient background checks, €eliminate confuson in
identification due to smilar names and dates of birth, prevent the
use of false identities and eliminate the need for repetitive
checking of records with successive firearms purchases.*®

Such a system would present serious politica and
organizationa difficulties. Some entity would have to conduct this
function, and funds would be required to support the activity.
Egtablishing a new bureaucracy in an era so hogtile to
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government seems an unlikely feat. There are, however, severa
structures already in place that could be utilized to implement
licensing without beginning from scratch, and license fees could
offset any added costs.

Ironically, pro-gun organizations already have succeeded in
establishing potentia precedent procedures in the form of
permissive license-to-carry statutes in a mgjority of states.!® The
procedures for issuing these licenses generdly consist of
requiring applicants to be fingerprinted and then checking their
backgrounds to assure that they are not prohibited from
possessing firearmst A demonsration of some basic
competency with firearms and a minimal knowledge of law
regarding the carrying and use of firearmsis aso routine.**?

Even before such permissive license-to-carry laws began to
sweep the country, many states required hunter safety training
for juveniles and, in some cases, adults, as a prerequisite for
obtaining a hunting license™® These programs have the backing
of the firearms lobby, and the NRA has long supported
mandatory hunter safety training since its inception in 1949.14

Drivers licensing provides an equally applicable modd which
applies to a larger population than gun owners. Motor vehicle
departments could incorporate firearms licensing into their
operations. They dready have widely dispersed offices and
routines for testing and licensing.**

Creation of an owner licensing system would not essentialy
overcome all efforts to acquire firearms using a fase identity;
theoretically, one could utilize a fraudulent license to defeat the
system. This would be far more difficult than defeating the
current system, however, because purchaser’'s identification
would be matched to a known, finite population of identified
individuals. A requirement for online verification of license status
and information at the time of sale would necessitate that a
fraudulent license duplicate the number, name and description of
a vaid license to be useable® Requirements that the dealer
obtain a thumb print would provide a highly effective means of
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identifying and prosecuting a fraudulent purchaser once suspicion
was drawn to the sale for any reason.V’

Any national licensing system should meet severd criteria. It
would be best administered by the states, subject to minimum
federd standards. The states have the apparatus and the
experience to perform this function and the federal government
does not.*® Any federa effort to mandate or encourage state
systems would have to meet the most recent interpretation of the
Tenth Amendment restrictions on federal mandates.*® The most
expedient and direct means of doing this would be to require
states to establish such procedures as a condition for the
continued issuance of firearms dealers licenses in the state.’®

A less coercive, and likely more politicaly palatable, option
would be to create a federd license but waive the requirement in
states that provide essentially equivalent procedures. By requiring
minimum standards for licensng, Congress could assure
uniformity and establish a basis for reciprocity.’® These
dandards should include fingerprinting and records checks to
preclude persons prohibited by state or federa law from
receiving or possessing firearms, some minima but reasonable
test of proficiency and knowledge, and application of the license
to al firearmsin any legal class.'?

Although the Brady Act's first phase only addressed
handguns, as do the mgjority of advocates for firearms controls,
licenses should apply to al firearms and not just handguns.'#

States could establish any additional standards for licensing
they deem appropriate, athough current law would imply that all
states would issue licenses for rifles, shotguns and handguns to
any agpplicant meeting the minimum sandard, athough
Washington, D. C., would not issue handgun licences.***

Reciprocity among states could be guaranteed under the
interstate commerce authority so long as the non-resident is not
engaged in an activity prohibited for residents of that state.’®
Such a provision would guarantee law abiding gun owners the
ability to transport their firearms to other states for lawful
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purposes, without fear of encountering burdensome licensing
requirements, just as licensed drivers are now assured such
reciprocity without the need for a new federal bureaucracy.

The keys to winning the acceptance of uniform firearms
regulation with the mgority of firearms owners are smplicity and
uniformity. Loca option for regulating firearms possession at the
city or county level directly undercuts that principle. While there
is no condtitutional means for Congress to mandate preemption
statutes in the states, advocates of firearms control could drop
their historic opposition to such laws in favor of more
comprehensive legidation.

Although municipal autonomy provides control advocates
with a tactical advantage* the resulting patchwork of city and
county ordinances needlessly burdens law abiding gun owners by
imposing widely varied requirements and standards for
possession, ownership, and transportation within states and even
within metropolitan areas. Such a melange of statutes eliminates
al the benefits of a standardized licensing scheme, with little
practical value in controlling the commerce in firearms.” One
need only imagine the impact of city and county licensng of
drivers, without reciprocity, to understand the impractical nature
of such laws.*®

VI. Balancing Interests

A shift by control advocates from the strategy of supporting
any gun control measure to a more focused agenda that rejects
options which serve primarily to burden gun owners or buyers,
without corresponding potentia for benefits, would undercut the
perception that control advocates seek only to harass gun owners
with little concern for utility.”® A standardized licensing system
would aso benefit gun purchasers by eliminating the need for any
sort of waiting period and restrictions on most out of sate
firearms purchases. Current technology would alow instant
verification of the current validity of any license, and the use of
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thumbprints on records of transfer would provide irrefutable
evidence of identity.**°

Although it would be unreasonable to assume any politica
support for nationa licensing from firearms interest groups, every
effort should be made to craft proposas to minimize the burden
on gun owners and maximize benefits to them for severa
reasons. First, al public policy in a democracy should seek to
minimize the burden on citizens, and gun owners are citizens
deserving of respect. Second, public policy that is smple to
comprehend and easily complied with will surdly be easier to
administer and generate more voluntary compliance than policy
that is confusing and difficult to comply with. Findly, proposas
for unreasonable, arcane, complex or burdensome regulations and
procedures serve to enhance opposition to al firearms regulation.
Gun owners are not of one mind on firearms regulation, and
much of their opposition gpparently is rooted in an assumption
that al regulation will lead to confiscation.**

Although constant public debate of some sort of gun
regulation may serve to reinforce interest in and support for
organizations advocating gun control, such debates also reinforce
the opponents of controls and legitimate the argument that all
control proposals are elements in an effort to prohibit all private
gun ownership. Gun control has hovered at the margins of the
public policy agenda in the United States because the system will
not pursue policy that impacts such a large portion of the
population until acceptance of the need for and utility of the
policy is ovewhdming.®® Gun control policy will undergo
meaningful change only if the maority of the American public,
including gun owners and those who visceraly didike guns,
accept that not every control proposa is a stalking horse for
prohibition.**

A. The Role of Records and Registration

A critica weakness of the Brady Act was the prohibition
against retention of sales records. Sales records alow
identification of repeat “straw purchasers’** or anyone buying
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large numbers of firearms in the primary market for resale in the
secondary market. Such records aso preclude licensed dealers
from being able to destroy evidence of illega transactions by
suddenly losing their records before an audit.*® They adso
facilitate instant tracing of firearms, rather than the currently
laborious and often unsuccessful process of tracing through calls
and vidts to deders® An immediate trace often proves more
useful to an investigator than information at a later date.™

Deder sdes reporting systems provide strong incentives for
dedlers to comply with the law by creating a permanent record of
past transactions and by requiring deders to either report
questionable transactions or risk documenting their knowledge
and intent by not reporting the transaction. Failure to report a
transaction involving a prohibited person strongly implies
knowledge and illegal intent. However, sales records are not
registration. Registration requires compliance by not just alimited
population of licensed and regulated dedlers but by millions of
people.

Sales records only record transactions by deders, leaving al
transactions in the secondary market unrecorded. Since the
secondary market is the primary source of firearms used in
crime, any comprehensive system of market regulation should
logically address these transactions. To do so leads almost
inevitably to registration, without which secondary transactions
dissppear into oblivion once completed. Cook et d’'s
recommendation for the extension of the Brady background
checks to al private transactions includes no requirement for
registration.® Cdlifornia has aready experimented with such a
requirement and the results have been disappointing.** Inevitably,
critics of registration will cite the task of accomplishing
registration of the existing inventory of over 200 million firearms
as the primary barrier to any such suggestion. Creating incentives
to register existing firearms does present more difficulties than
accomplishing automobile registration.’* Efforts to accomplish
voluntary registration of assault rifles in California have been less

than fully successful.**
199



Vizzard Controlling Firearms Markets

Unquestionably, many persons would not initidly register
their firearms. The perception that registration will lead directly to
confiscation is apparently rather widespread among gun owners.
This would be a mgor difficulty for both policy makers and
implementers. However, it is not insurmountable. Although it
would be impractical and probably counter-productive to
prosecute most persons who smply failed to register a firearm,
other alternatives for incentives exist. For violators who were not
otherwise prohibited from firearms possesson or engaged in
commercial transactions, seizure and forfeiture of unregistered
firearms would provide a strong incentive for compliance, without
the need for costly crimind litigation.#

Over time, as more people came to understand that
registration was not linked to confiscation but that non-
registration was, compliance likely would grow. Policy should be
predicated on the assumption that gun owners represent a broad
cross-section of the population, most of whom are law abiding
and rational. If provided with incentives and treated with respect,
tolerance and patience, most will presumably comply with the law
as they always have.

The example of assault weapons in Caifornia offers an
imperfect experiment with mixed results. Although al the
covered firearms were apparently not registered, a substantial
number were'* in spite of the fact that the owners of these
weapons are very likely drawn from the most ardent opponents
of gun control and that the law imposed significant burdens on
registrants.*+

Presumably, there would always be some illicit market
composed of individuals who could not lawfully possess firearms.
The point of a more regulated market would be to impose as
many obstacles as possible to the acquisition of firearms by these
persons and to increase the risks and costs for the unlawful
possession, carrying and trafficking of firearms. The goas would
be two-fold: to cause the less determined members of this
population to acquire, possess and carry fewer firearms, and to
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remove from circulation the maximum number of serious
offenders who persist in doing so.

If the standard for success is universa compliance, no
system of firearms regulation could ever be justified. Jacobs and
Potter cite the falure of numerous individuas to comply with
drivers licensng and vehicle registration requirements as
precedents for the firearms licensing.’*® They are, no doubt,
correct in their analogy. Y et they make no suggestion that drivers
licensng be terminated nor that automobile registration cease.
The overwhelming compliance with these laws among the
mgority of the population may be an equally apt anadogy for
firearms licensing and regidtration. Likewise, the utility of vehicle
and driver regulation in opening investigative doors to more
serious crimes pardlels the potentiad for smilar benefits from
firearms regulation.

B. A Questions of Incentives

Ultimately, the impact of regulation on firearms markets
depends upon the linkage between the primary and secondary
markets and the ability of policy makers to shape incentives in
both markets. Molding incentives for licensed deders is not
difficult. By limiting the population of the licensees through fees,
stricter licensing procedures and security requirements, the value
of a fireerm dealer license would be increased, thus raising the
cost of losing a license.**® By concurrently increasing supervision
of dedlers, alowing a variety of sanctions for non-compliance and
creating a records system that both reveals and documents
violations, the potentia cost of illega transactions by deders
could be sgnificantly increased. If effective regulatory action
minimized the number of violaions, the probability of crimina
prosecution would increase for the remaining, more willful
violations of law.* It is, therefore, likely that a system can be
designed to significantly reduce the direct flow of firearms from
the primary to the secondary market. Unfortunately, this does not
address individua casua saesor traffic in stolen firearms.
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The secondary market, however, appears to be the more
important source of firearms illegally possessed and used by both
juveniles and adult offenders™® Low volume, dispersed
transactions in the secondary market are particularly difficult to
regulate. If the transfer is a private transaction and the recipient
is an unwilling witness, no evidence is available to prove the
crime. Although repeat traffickers may be deterred through
undercover law enforcement operations, those transferring an
occasiona firearm to an acquaintance or relative face no risk.

Severa possible strategies exist to deter these transactions in
al but the most criminally prone portions of society. Transfers in
violation of law would subject the transferor to potentia civil
lighility in cases of subsegquent misuse. Firearms not registered or
lawfully transferred could be subject to seizure and forfeiture,
thus losing al vaue in the primary market. Perhaps the greatest
potentia incentive, for the substantialy law abiding citizen, would
be to impose a loss of future license digibility upon conviction for
afirearms offense.

Alternatively, many persons living at the edge of the law or
engaged in crimes not requiring firearms likely would be deterred
from making transfers o even possessing firearms by concern
that these actions might bring unwelcome police attention. Any
registration system presumably would become progressively
more effective as the inventory of unregistered firearms declined
and the likelihood of sanctions would likewise increase as the
number of violations dropped.

C. Stolen Firearms

The least predictable outcome to an expanded system of
regulation would be the impact upon gun thefts and traffic in
stolen guns. Presumably, an effective regulatory system would
reduce the supply of firearms in the secondary market and
increase the vaue of those remaining. Thus, the value of stolen
firearms should increase, a least to the criminaly prone. This
might increase thefts, athough burglars and thieves routingly take

guns whenever they encounter them already.*® Dedlers would
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likely become even more inviting targets for theft than they are
currently, thus the need for security standards as a part of the
licensing process.

If the supply of firearms in the secondary market could not
be increased through theft, the result would be higher prices and
more competition for the limited number of guns available. This
should push margina purchasers, such as young offenders, out of
the market. If this pattern developed, the secondary market
progressively would be perceived as illicit and demonized. Such
demonization is normally associsted with increased public
condemnation, police attention, and severity of sanctions. Any of
these reactions would increase the cost of trafficking in stolen or
unregistered firearms and rai se the price.

A more costly and scarce market would surely have some
impact on individuals who routinely use or carry firearmsiillegdly,
athough, the level of that impact is an exercise in supposition.
The quality of arms used and carried by those excluded from the
primary market would likely decline. Although determined
offenders would continue to obtain firearms, they would have to
invest more time and resources, and many would have to settle
for whatever was available. This pattern is observable in states
that currently restrict firearms access.” The logical reactions for
such a situation are to use, carry and transfer of firearms less
often. Indiscriminate carrying, which can result in arrest and
confiscation of the firearm, would be the activity most likely to be
reduced. Although retention of firearms after illegal use would
increase the risk of conviction, disposa of a firearm would
represent a greater loss of stored value and would often generate
the need to locate a scarce replacement.

A registration and licensing system would have one certain
result in relation to stolen firearms. Currently, many stolen
firearms either are not reported, or the victims fal to provide
serial numbers to police.™® Thus, these firearms are not subject to
seizure and forfeiture unless found in possession of a prohibited
person. A registration system would increase the incentive of
legal owners to report thefts accurately and would assure serial
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number availability when reports were made. Even in cases
where thefts were not reported, guns would be subject to seizure
for non-registration or would be traceable to their legitimate
owners.

VII. Conclusions

Although dl outcomes of a well-crafted registration and
licensing system ae surely unknowable, a few conclusions can
be drawn. Any such system would cost money to operate and
impose some burden on gun owners. Tying licensing and transfer
fees directly to the cost of system operation would protect gun
owners by limiting fees and preventing the utilization of exorbitant
fees as a de facto system of prohibition and would remove the
cost of operation from other taxpayers. The regulatory burden
need be no more than that imposed on drivers and vehicle
owners, and gun advocacy groups already have supported similar
licensing requirements for hunters and persons licensed to carry
concedled wegpons. Concurrently, al waiting periods for gun
purchases could be diminated, and issues of identity and
unresolved status could be resolved once and not revisited.* The
public would be assured that firearms licensees met some
minimum level of competency and that licenses could be revoked
upon a change in status.

Adjusting fees and moderately modifying laws governing
dedlers could reduce the number of licensed firearms dealers and
increase the risks associated with diverting firearms from the
primary market to the secondary market increased, al without
arbitrary and intrusive action by regulators. Thus, the supply of
firearms in the secondary market would be reduced, and costs
would increase. The semi-legitimate secondary market of gun
shows and private sales through newspapers would cease or be
greatly atered. The more casual secondary market would be
affected in ways not easily predicted but would become more like
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other illegal markets. The human reactions to these changes are
the mogt difficult to predict.

For police, the proposed changes would provide enhanced
mechanisms for using firearms statutes to arrest and convict
career offenders. Police aso would have more information on
stolen firearms, more justification for firearms confiscation and
more information in investigations where firearms were involved.
Like al regulatory schemes, firearms registration and licensing
would shift some power to the state. Thus, for libertarians of
either the right or left, it is not appeding. Yet, in a society that
requires licenang and registration for activities bordering on
necessity, such as vehicle ownership and driving, these intrusons
seem rather modest. Universa licensing and registration would
not condtitute the introduction of gun control but the replacement
of the current patchwork of regulation with fewer, more uniform
controls.

Many opponents of firearms control will oppose any
initistive> Minimalist strategies have not succeeded in winning
them over and may have enhanced their opposition by following
an incrementalis model that they interpret as leading to
prohibition. The model offered here is neither minimalist nor
incrementalist. It is offered neither as a symbolic nor red step
toward some future agenda, but as an end in itsdf, with the
understanding that it will not eliminate firearms violence in the
United States. A system of firearms regulation places some
burden on gun owners. This proposal accepts that redity but
attempts to balance those burdens with a system that is smpler,
more understandable, more uniform and more effective than the
current system.
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134 Strraw purchesers are digible buyers who act as purchasars of record
(“straw men”) for prohibited persons or traffickers.

135 Under the current federd law, the dedler is the custodian of the inventory
log and the sdles records. Investigators must depend on the deder’s log and
ATF Form 4473 to recongtruct transactions. The only aternative is to attempt
to recregte the acquisitions by surveying wholesders. However, only the dedler
knows for sure which wholesders have supplied him. If the dedler destroys or
loses the log book and 4473 forms, no record of purchasers exists.

136 The ATF Nationd Tracing Center reports that as of August 1997, it is
tracing approximately 200,000 firearms per year, with an average tracing time of
eight days. By contragt, in Cdifornia, where handgun sdes are reported and
computerized, an investigator can determine the purchaser of any handgun in a
few minutesor less.

137 Having worked and supervised numerous invedtigetions in Cdifornig,
which has an automated handgun purcheser database, | have had numerous
opportunities to observe the impact of ingtant records. They alow the
investigator to conduct a follow-up investigetion before dibis and explanations
can be concocted. Ingtant records can dso be very useful in interviews and
interrogations by providing key background information.

138 Cook et d, supra note 8, at 90.

139 Cdifornia Pend Code, § 12072(d), requires firearms trandfer between
individuds to be conducted through licensed deders or law enforcement
agencies and reported to the Cdifornia Department of Judtice. In 1991, only
1.3% of dl reported firearms sdes in the date were private party sdes. By
1996 that percentage had increased to 5.2%, according to California Department
of Judtice, Bureau of Crimind Information and Anaysis. Cook et d etimate
that approximately haf of al handgun transactions are private transfers, supra
note 8, a 59. Although Cdlifornia records the handgun, but not long gun
transactions, it does not have a regigtration requirement and has made no effort
at public education or enforcement of the law.
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140 Jacobs & Potter, supra note 12, at 117.
1411d. a 118.

142 Such a palicy would render unregistered firearms vaudess in the legitimate
market. Thisis currently the case with unregistered machine guns.

143 As of June 30, 1997, the Cdifornia Department of Justice, Bureau of
Crimina Information and Analysis reported that 37,842 persons had registered
62,345 assaullt weapons.

144 Under Cdifornialaw, the fireerm cannot be bequesthed, sold or otherwise
transferred within the state, and use of registered firearms is greetly restricted.
Cd. Pend Code, § 12285 (b) and (C).

145 Jacobs and Potter, supra note 12, at 116.

146 Scarcity should improve profitability, and higher fees should reduce the
population of those margindly involved in the business, thus increasing the
number of dealers economically dependent upon the license for their livelihood.

147 Because prosecutive resources are limited, the standard for prosecution
inevitably is raised as the number of violations increases. An excdlent example
can be seen in theimmigration laws.

148 Cook et d, supra note 8, a 70; Wright & Ross, supra note 36, a 183.
Shdey & Wright, supra note 36, at 185; Kennedy, supra note 10, a 170.

149 See Wright & Rosd, supra note 36, at 207. It has aso been my experience
that firearms are virtualy aways stolen when present during a burglary or
theft.

150 See Table 8 in Kennedy, supra note 10, at 195.

151 Although there are no available dtetigtics on ether of these behaviors,
experience in tracing seized firearms over many years has confirmed what is
accepted wisdom among police officers.

152 Under the current Brady requirements, unclear dispositions after arrests,
possible menta commitments or other potentidly disabling information will
regppear & every check and require further clarification. This is particularly
problematic for such classes as persons convicted of domestic violence and
persons under regtraining orders. Licensing dlows a single, in-depth inquiry,
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esablishment of a record and the flagging of the record if there is a gatus
change.

153. The higtory of opposition by organized firearms interest groups is well
documented. See Vizzard, supra note 1, at 133-43. Given the steady declinein
gun ownership and hunting and the incresse in urbanization, however, this
srategy eventualy may prove untenable and counterproductive.
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