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A Heller Overview
By David B. Kopel

This Article provides a brief summary of the Supreme Court’s
decision in District of Columbia v. Heller, some background about the
case, and some thoughts about issues likely to be raised post-Heler
litigation on the Second Amendment.The case that became D.C. 2
Heller was the brainchild of Robert A. Levy, an attorney who is a
Senior Fellow in Constitutional Studies at the Cato Institute, a Wash-
ington think tank. Levy also serves on the Board of Directors of the
Institute for Justice, a libertarian public interest law firm in Washing-
ton, D.C. Levy teamed up with Clark Neilly, a staff lawyer at the In-
stitute for Justice, and together they found Alan Gura, who served as
the lead attorney on the case. The case was filed in the federal district
court for the District of Columbia in February 2003. There were
six plaintiffs in the original case, which was then known as Parker v.
District of Columbiay lead plaintiff Shelly Parker was a neighborhood
activist who had been threatened by drug dealers.

The plaintiffs challenged three separate parts of D.C.s gun con-
trol laws:

The ban on registration (which is required for legal possession)
of any handgun that was not already registered in 1976 to its current
owner. In the fall of 1976, the D.C. City Council had banned hand-
guns, but had allowed current owners to keep their current hand-
guns.

The gun storage law, which required that all lawful firearms (reg-
istered rifles, registered shotguns, and registered pre-1977 handguns)
in homes in D.C. be kept unloaded, and either trigger-locked or dis-
assembled that all times. The prohibition on functional firearms had
no exception to allow use of a gun self-defense within the home.

The D.C. law for the licensed carrying of handguns. The law
required a license, which was almost never granted, to carry a hand-
gun. Without the license, it was illegal for the owner of a registered
handgun to move the handgun from one room to another within
her own home.

In March 2004, federal district Judge Emmet Sullivan ruled in
favor of the D.C. government. His opinion stated that the Second
Amendment has no application except to persons in a militia, and
that none of the six plaintiffs were members of the D.C. militia. (All
the documents from the entire case are available at dcguncase.org.)

-7
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The case was appealed to the federal Circuit Court of Appeals
for the District of Columbia.

Circuit Court of Appeals cases are heard by a randomly-selected
panel of three judges, drawn from the pool of all the appellate judges
in the Circuit. Oral argument for the appeal was held on December
7, 20006, and the appellate panel announced its decision on March 9,
2007. Senior Circuit Judge Laurence H. Silberman wrote the deci-
sion for the 2-1 majority.

The legal doctrine of “standing” prevents plaintiffs from bring-
ing a case in which they do not have a genuine, personal, legal inter-
est. If the government does something which harms Mr. X, then Mr.
X can sue. But Ms. Y cannot sue, even if the oppression of Mr. X
offends her sense of constitutional propriety.

The Circuit Court held that five of the six plaintiffs did not have
standing, and so the Court could not address the merits of their
constitutional claims. Relying on D.C. Circuit precedent for standing
in Second Amendment cases, the Parker court ruled that the mere
threat of a criminal prosecution (as opposed to an actual prosecu-
tion) was insufficient for standing. Thus, although the D.C. govern-
ment had explicitly threatened to criminally prosecute Ms. Parker
and others if they did what they wanted to do (e.g.,, have operable
firearms in their homes), the plaintiffs did not have standing.

The lone plaintiff with standing, according to the appellate
court, was Dick Heller. He had actually attempted to register a gun
(a 9-shot .22 caliber revolver) which he already owned, and kept out-
side the District. Because the D.C. Metropolitan Police Department
had denied his registration application, Heller had suffered a con-
crete legal injury as the result of the D.C. government’s decision, and
so he had standing.

Reaching the merits of the case, the appellate panel ruled 2-1
that the Second Amendment applies to ordinary individuals. The
court held that the handgun ban, the self-defense ban, and the carry-
ing ban (as applied within the home) were unconstitutional.

In September 2007, D.C. petitioned the Supreme Court for a
writ of certiorari. This is the standard procedure by which an appeal
is brought to the Supreme Court.

D.C. Mayor Adrian Fenty rejected the entreaty of the Brady
Campaign not to appeal the case. According to the Associated Press,
the Brady group urged Fenty just to accept the D.C. Circuit decision,
rather than give the Supreme Court a chance to make a nationally-
applicable ruling on the Second Amendment. Indeed, ever since the
Brady Campaign was created in the 1970s, as the “National Council

_ 8-
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KoreL A HerLER OVERVIEW

to Control Handguns,” the group had worked assiduously to keep
the Second Amendment out of the Supreme Court.

Yet the Supreme Court granted certiorari in November 2007.
The name for the case was recaptioned District of Columbia v. Heller.
Mr. Heller was the only one of the original plaintiffs left. Because
D.C. was the losing party at the previous stage of the case, and had
filed the petition for the writ of certiorari, D.C’s name now appeared
first in the caption. In the case, D.C. is “petitioner” and Heller is
“respondent.”

Briefs for the parties, as well as 67 amicus briefs, were filed in
early 2008, and oral argument was held on March 18, 2008. The
decision in District of Columbia v. Heller was the last one announced
at the end of the Supreme Court’s 2007-08 term. Justice Scalia, rec-
ognized by his colleagues as the Court’s expert in firearms law and
policy, wrote the majority opinion, which was joined by Chief Justice
Roberts, and by Justices Thomas, Kennedy, and Alito.

The opinion held that the Second Amendment guarantees an
individual right of all Americans, and is not limited to militiamen
or National Guardsmen. The D.C. ordinances which ban handguns,
and which prohibit self-defense in the home with any gun at all, vio-
late the Second Amendment, the Court ruled.

Justice Stevens authored a dissenting opinion, joined by Justices
Souter, Ginsburg, and Breyer; they argued that the Second Amend-
ment protects only a miniscule individual right which applies, at
most, to actual militia duty.

Justice Breyer wrote an additional dissent, which was joined
by the other three dissenters. They contended that even if the Sec-
ond Amendment protects all law-abiding citizens, the handgun ban
should be upheld because it is reasonable.

Heller was a decision cleatly influenced by tremendous amount
of scholatly research on firearms law and policy in the last three de-
cades. Justice Scalia’s majority opinion cited the research of Stephen
Halbrook, Joseph Olson, Clayton Cramer, Joyce Malcolm, Eugene
Volokh, Randy Barnett, and Don Kates. (The last three serve on the
Board of Advisors of the Journal on Firearms and Public Policy.)

Justice Breyer’s dissent, surveying social science research, cited,
among others, Gary Kleck (also on the Board of Advisors of this
Journal) and me (my amicus brief for the International Law Enforce-
ment Educators and Trainers Association and other pro-rights law
enforcement groups).

The Scalia opinion begins with meticulous textual analysis of
the words of Second Amendment. The analysis was supplemented

_9.

@ 9/8/2008 12:39:41 PM ‘



/NN T o (AN T

JournAL ON FirREARMS & PusLIC PoLicy VoLume TWENTY

by careful attention to the many early American and English sources
which demonstrated the meaning of the various words.

Both Scalia and Stevens agree that there are times when the con-
text of “bear arms” shows that it means “carry guns while serving
in the militia,” and other times when the context shows a broader
meaning, as in “carrying guns while hunting.” Stevens insists on an
interpretive rule by which “bear arms” must mean “militia-only” un-
less there is a specific invocation of non-militia use. He further ar-
gues that the first clause of the Second Amendment means that the
main clause must be militia-only.

Scalia argues that the first clause points to an important purpose
of the right to keep and bear arms, but does not limit the right to
only militia uses.

Both Scalia and Stevens brush off the “collective right” theory
of the Second Amendment as obviously wrong. Under the collective
right theory, no individual has a Second Amendment right; rather the
right belongs only to state governments.

Scalia and Stevens strongly disagree about the nature of the Sec-
ond Amendment individual right. Scalia sees the right as a normal
right, akin of the individual right of freedom of speech or free exer-
cise of religion. Stevens believes that the Amendment pertains only

® to individual gun ownership for purposes of militia service. He does ®
not explain the scope of this militia-only right.

English legal history is an important part of both the Scalia
majority and the Stevens dissent. Scalia points to the 1689 English
Declaration of Right, and to William Blackstone’s very influential
treatise, as proof of common law right to own firearms for personal
defense. Blackstone had explained that the Declaration of Right
protects the “natural right of resistance and self-preservation.”

Stevens retorts that the Second Amendment was not written
to address self-defense, but instead was written in response to state
ratification conventions’ concerns about the potential that the new
U.S. federal government would abuse its extensive powers over the
state militia.

After analyzing the text and the pre-1791 history of the Sec-
ond Amendment, the majority opinion details the interpretation of
the Second Amendment in the first half of the nineteenth century.
Quoting the words of St. George Tucker, William Rawle, and Joseph
Story, Justice Scalia shows that every legal scholar (except for the
obscure Benjamin Oliver), along with state and federal courts, rec-
ognized the Second Amendment as an individual right to have guns
for various purposes, including self-defense.

- 10-
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The Scalia opinion continues with explication of the public view
of the Second Amendment in the latter part of the nineteenth cen-
tury. After the Civil War, Congress passed the Freedmen’s Bureau
Act of 18606, the Civil Rights Act of 1871, and then the Fourteenth
Amendment--all with the explicit purpose of stopping southern gov-
ernments from interfering with the Second Amendment rights of
former slaves to own firearms to protect their homes and families.
All the scholatly commentators of the late 19" century—including
the legal giants Thomas Cooley and Oliver Wendell Holmes, Jr—
recognized the Second Amendment as an individual right.

The Stevens opinion is at its weakest on the nineteenth century
issues. At most, Stevens shows that some of the sources cited by
Scalia are not necessarily incompatible with the narrow individual
right. But Stevens never really addresses Scalia’s proof that the over-
whelming body of nineteenth century legal writers, including judges,
viewed the Second Amendment as a broad individual right.

Justice Stevens’ examination of legal sources is highly selective.
For example, the great Justice Joseph Story wrote two legal treatises
on the US. Constitution. The majority opinion quotes both treatises,
and the latter treatise plainly describes the Second Amendment as
an ordinary individual right. The Stevens opinion only discusses the

® first treatise, which (if tendentiously read) is ambiguous enough not ®
to rule out the narrow individual right.

Significantly, the Heller majority observes that the Constitution
does 7ot grant a right to arms. Instead, the Constitution simply rec-
ognizes and protects an inherent human right: “it has always been
widely understood that the Second Amendment, like the First and
Fourth Amendments, codified a pre-existing right. The very text of
the Second Amendment implicitly recognizes the pre-existence of
the right and declares only that it “shall not be infringed.”

The Stevens dissent places great reliance on its claim that the
Supreme Court’s 1939 decision United States v. Miller had conclusive-
ly found that Second Amendment has no application outside the
militia. But as Justice Scalia points out, the Mi/ler opinion turned
on whether the particular #pe of gun was protected by the Second
Amendment, and did not declare that only militiamen had a right
to arms. Besides, Scalia notes, the reasoning in Miller was cursory
and opaque. Significantly, as detailed in a law review article cited by
Justice Scalia, Miller was apparently a collusive prosecution in with
the defendants’ lawyer and the trial judge cooperated with the U.S.
Attorney’s scheme to send the weakest possible Second Amendment
case to the Supreme Court as a test case, thus ensuring that the Na-
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tional Firearms Act of 1934 would be upheld. Miller’s lawyer did not
even present a brief to the Supreme Court.

In response to Justice Stevens’ complaint that “hundreds of
judges” have relied on the narrow individual rights interpretation
of Miller, Scalia fires back: “their erroneous reliance upon an uncon-
tested and virtually unreasoned case cannot nullify the reliance of
millions of Americans (as our historical analysis has shown) upon
the true meaning of the right to keep and bear arms.”

Interestingly, Justice Stevens supplies a long footnote of some
of the lower federal court decisions which have supposed “relied” on
Miller. Over half the cases in the footnote are “collective right” cases
which claim that there is 70 Second Amendment individual right (not
even a right for militiamen). All nine Justices of the Supreme Court
agree that there is at least sozze individual right in the Second Amend-
ment. None of the Justices claim that Mi/ler provides an iota of sup-
port for the state government “collective right” theory.

It is difficult to see why the erroneous lower court collective
right precedents are treated with such deference in the Stevens opin-
ion.

The Scalia opinion provides a definitive construction of the
meaning of Miller: “We therefore read Miller to say only that the

® Second Amendment does not protect those weapons not typically ®
possessed by law-abiding citizens for lawful purposes, such as short-
barreled shotguns.”

Finally, the opinion addresses the particular laws being chal-
lenged in the Heller case. The handgun ban is a violation of the
Second Amendment because it a “prohibition of an entire class of
‘arms’ that is overwhelmingly chosen by American society for that
lawful purpose.”

The trigger lock law is unconstitutional because it prohibits self-
defense. One of the important aspects of Heller is making clear that
self-defense itself is a constitutional right.

As for the handgun carry law, the Scalia majority accepts Mr.
Heller’s concession that he would be content (for purposes of this
particular case) to have a permit to carry in his home. The majority
opinion states that Heller must be issued a home-based carry license,
unless there is some reason why he is ineligible (e.g, a felony convic-
tion).

In response to the Supreme Court decision, the D.C. City Coun-
cil amended the carry law so that licenses are not needed for carry in
one’s home. D.C. and its amici had argued that a handgun ban was al-
right because people could still have long guns for self-defense in the

- 12-
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home. But the Heller majority observed: “There are many reasons
that a citizen may prefer a handgun for home defense: It is easier to
store in a location that is readily accessible in an emergency; it cannot
easily be redirected or wrestled away by an attacker; it is easier to use
for those without the upperbody strength to lift and aim a long gun;
it can be pointed at a burglar with one hand while the other hand di-
als the police. Whatever the reason, handguns are the most popular
weapon chosen by Americans for self-defense in the home, and a
complete prohibition of their use is invalid.”The dissenting opinion
written by Justice Breyer contends that courts should perform an
ad hoc balancing test on the merits of gun bans or gun controls.
Detailing the social science evidence which had been presented by
the parties and their amici, Justice Breyer writes that there is lots of
social science on both sides of the issue. Accordingly, the courts
should not interfere with the D.C. City Council’s decision.Justice
Scalia responds that the Breyer approach would negate the decision
to enact the Second Amendment: “We know of no other enumerat-
ed constitutional right whose core protection has been subjected to
a freestanding ‘interest-balancing’ approach. The very enumeration
of the right takes out of the hands of government—even the Third
Branch of Government—the power to decide on a case-by-case ba-
® sis whether the right is really worth insisting upon. A constitutional ®
guarantee subject to future judges’ assessments of its usefulness is
no constitutional guarantee at all. Constitutional rights are enshrined
with the scope they were understood to have when the people ad-
opted them, whether or not future legislatures or (yes) even future
judges think that scope too broad.”

The Heller decision is very clear that not all gun controls are
unconstitutional. Bans on “dangerous and unusual weapons” or
“weapons not typically possessed by law-abiding citizens for lawful
purposes, such as short-barreled shotguns” are valid.

The Heller opinion does not explicitly rule on the federal ban on
machine guns manufactured after 1986, but the opinion can be read
to imply that the automatic M-16 rifle can be outlawed.

It is unclear how courts will resolve challenges to bans on non-
automatic guns, such as small handguns (dubbed “Saturday night
specials” by the gun ban lobbies), or cosmetically incorrect guns
(“assault weapons”), or centerfire rifles (“sniper rifles”). The broader
the scope of a gun ban, the more likely a court following the He/-
ler decision would find that the prohibition involves guns “typically
possessed by law-abiding citizens for lawful purposes.”

- 13-
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As for the constitutionality of other gun controls: “nothing in
our opinion should be taken to cast doubt on longstanding prohibi-
tions on the possession of firearms by felons and the mentally ill, or
laws forbidding the carrying of firearms in sensitive places such as
schools and government buildings, or laws imposing conditions and
qualifications on the commercial sale of arms.”

By affirming the validity of bans on gun carrying in “sensitive”
locations such as schools and government buildings, the Court seems
to imply that a total ban on gun carrying in ordinary public places is
unconstitutional. Nothing in the opinion suggested that there was a
constitutional problem in requiring licenses for gun carrying.

Very significantly, He/ler did not attempt to answer the question
of whether the Fourteenth Amendment makes the Second Amend-
ment enforceable against state and local governments. By long-
standing Supreme Court interpretation, each of the provisions of
the Bill of Rights applies directly only to the federal government.
A provision becomes a limit on state and local governments only if
the Supreme Court chooses to “incorporate” that provision into the
Fourteenth Amendment (which forbids states to deprive persons of
life, liberty, or property without due process of law).

The Supreme Court has not definitively ruled on whether the

® Second Amendment is incorporated. Some 19" century cases re- ®
jected applying the Second Amendment to the states, but these cases
predate the Supreme Court’s current method of Fourteenth Amend-
ment analysis.

The Second Amendment Foundation and the National Rifle As-
sociation are already bringing legal cases against local gun bans, such
as Chicago’s handgun ban, and San Francisco’s gun ban for residents
of public housing. These cases may give the Supreme Court the op-
portunity to issue a decisive ruling on incorporation.

_14-
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Friends of the Second Amendment:
A Walk through the Amicus Briefs in
D.C. v. Heller

By Ilya Shapiro

This Article summarizes each of the dozens of amicus brief filed in Dis-
trict of Columbia v. Heller. I# was written before the Heller decision was
announced. Ilya Shapiro is Senior Fellow in Constitutional Studies at the Cato
Institute, and Editor-in-Chief of the Cato Supreme Court Review. Re-
search assistance on this article was provided by Seth Ayarza, Jonathan Blanks,
Samuel Debbeh, and Rachel Maxam.

Keywords: Second Amendment, Supreme Court, amicus brief,
District of Columbia, handgun prohibition, self-defense

The Supreme Court’s grant of certiorari in the “D.C. Gun Ban
Case” set off a media frenzy typically reserved for cases involving
such culture-war touchstones as abortion, affirmative action, and
prayer in schools. And indeed, as Barack Obama discovered to his
chagrin when he commented on “bitter” Pennsylvanians who “cling
to” their guns, the right to keep and bear arms touches a deep nerve
in the American polity.

Also clinging to particular views of gun rights are the many law-
yers, government officials, and political activists of all stripes who
generated a record 68 amicus curiae briefs. (The Michigan racial pref-
erence cases, Gratz v. Bollinger, 539 U.S. 244 (2003) and Grutter v. Bol-
linger, 539 U.S. 306 (2003), together generated 104 amicus briefs—064
in Gratz, 40 in Grutter—but these cases were consolidated for argu-
ment and neither one garnered more than He//erhas alone.) It is strik-
ing to see so many briefs running in opposite directions. There is no
agreement on any of the major issues before the Court, such as what
the Founders had in mind in writing the Second Amendment, the
application of the Amendment to the District of Columbia (and, by
implication, to the states), the social science findings about whether
gun control reduces violence, and on the constitutional meaning—if
any—of Congress’s past adoption of gun control laws.

The core issue is the nature of the right that the Second Amend-
ment recognizes: the D.C. city government ties gun possession to
military service; opponents to the D.C. handgun ban label gun pos-
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session as an essential part of personal liberty no less than other
parts of the Bill of Rights. Plenty of briefs on both sides detail the
history of gun rights in colonial times through the present day. (The
Cato Institute filed a brief supporting the Respondent, Dick Heller,
that focuses on the right to “have and use” arms in England and
America leading up to and during the Founding Era. In the interest
of full disclosure, I should note that I played a small role in review-
ing and commenting on this brief’s final drafts.) Other briefs focus
on linguistics, or on how the Second Amendment must mean some-
thing different now than when civilians and military personnel used
essentially the same arms.

Though the Court is expected to opt for the individual, private
right to have guns, the briefs again divide on how to evaluate laws
that infringe on this right. Should there be a “reasonableness” stan-
dard or “strict scrutiny”? Whatever the standard, if the D.C. ban
survives, is anything left of the Second Amendment right?

The amici (19 for the District, 48 for the challengers to the hand-
gun ban, and one for the federal government styled as not taking
sides) not only echo the fundamental disagreement on the nature
of the right and standard of review, but extend it. Solicitor General
Paul Clement urges the Court to find an individual right to possess
handguns for self-defense in the home, but also suggests that the
D.C. Circuit used the wrong bright-line rule, and so the Court should
remand for review under a weaker standard.

Responding to the Solicitor General proposal, many of Respon-
dent’s amic return considerable fire. The Goldwater Institute, for
example, assails the government for its “uncomfortable straddle,”
accusing the S.G. of advancing arguments that fail on principle and
logic or that rise from “flawed premises.”

One notable amicus brief is signed by one Richard B. Cheney,
wearing his ozber hat as President of the Senate, along with a major-
ity of the members of both the House and the Senate. That brief
explicitly endorses Judge Silberman’s ruling, advocating a repudia-
tion of the handgun ban in light of Congtress’s pro-individual rights
legislation. Not surprisingly, a group of Democratic Representatives
took it upon themselves to offer a contrary interpretation of Con-
gressional activity.

Among the amicus briefs are competing arguments from former
high-ranking Justice Department officials, contradictory interpreta-
tions of empirical evidence relating to gun violence, and the pros
and cons of whether guns cause more violence against women, gays,
racial and religious minorities, the elderly, and the disabled. Linguists
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battle grammarians, while public health officials reach no more con-
sensus than historians or criminologists. There is no agreement on
the correct interpretation of the Court’s 1939 and previous rulings
on the Second Amendment, and the degree to which the current
Court should be bound by those rulings. State and local govern-
ments and prosecutors also line up on both sides, foreshadowing the
next stage of litigation. Many (I daresay most) of the awicus briefs
repeat arguments spelled out more than adequately in the parties’
briefs—and were likely filed so the particular organization could say
to its supporters/prospective donors that it “took a stand” on this
high-profile case. But a not insignificant number of the briefs should
genuinely help the Court write its opinion.

And so here is a compendium of amicus briefs in D.C. 2. Heller.
For lack of a better organizing principle, I list them alphabetically,
first the Petitioners’ amici, then the Respondent’s, with the U.S. Gov-
ernment bringing up the rear. In addition to a summary of the argu-
ment in each brief, I provide the amicis interest if that is not readily
apparent, and any “items of note” (interesting facts, etc.) about the
brief. I hope that, when read in the light of the Court’s opinions in
the case, this Article can serve as a guide for counsel and potential

@ parties in the Second Amendment litigation that is sure to follow.

PETITIONERS’ AMICI

1. AMERICAN ACADEMY OF PEDIATRICS, THE SOCIETY FOR ADOLESCENT
MebpiciNE, THE CHILDREN’S DEFENSE FUND, WOMEN AGAINST GUN
VIOLENCE, YOUTH ALIVE!

Interest: These non-profit organizations are committed to the
health, safety and wellbeing of America’s children and youth, and to
preventing youth violence and injury by removing handguns from
homes and communities across the country.

Argument: Handguns are more lethal than other types of fire-
arms and are particularly dangerous to children and youth, especially
in the home. Handguns increase the likelihood and deadliness of
accidents involving children because children cannot be taught gun
safety. Guns make suicide more likely and suicide attempts more
injurious to children and adolescents. D.C’s gun law is reasonable
because firearms and especially handguns increase homicide and as-
sault rates among America’s youth. Contrary to the popular myth
that guns are necessary in the home for self-defense, one study found
that there are four unintentional shootings, seven criminal assaults
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or homicides, and 11 attempted or completed suicides for every time
a gun is used in self-defense in the home.

2. AMERICAN BAR ASSOCIATION

Interest: The ABA is concerned that a decision favoring Heller
will undermine stare decisis by rejecting a long and consistent line of
precedent. The ABA supported legislation that eventually became
the Federal Gun Control Act of 1968.

Argument: The decision below undermines the rule of law by
failing to provide special justifications for abandoning longstanding
precedent upon which legislators, regulators, and the public have re-
lied. The D.C. Circuit decision would compound the disruption of
the regulatory system critical to public safety developed in reliance
on judicial precedent. The lower court does not create an objective,
reliable, and intelligible definition of “Arms” and departs from the
standard in Mi/ler, which is whether use or possession of the fire-
arm has a “reasonable relationship to the preservation or efficiency
of a well regulated militia.” The lower court’s decision will entangle
courts in factual and policy determinations more appropriately left
to state and local legislatures.

@& 3. AMERICAN JEWISH COMMUNITY, EDUCATIONAL FUND TO STOP GUN @
VIOLENCE ET AL. (63 AMICI)

Interest: Awmici are religious, civic, community, and civil rights
groups and group representatives—as well as victims and families of
victims of gun violence—with an interest in stemming the tide of
gun violence that threatens lives and communities. .Awici groups in-
clude the D.C. Statehood Green Party, the Gray Panthers, the Meth-
odist Federation for Social Action, and the Baptist Peace Fellowship
of North America.

Argument: The Framers adopted the division of authority be-
tween the States and the federal government to ensure protection
of our fundamental liberties. It also protects state anthority to enact
and enforce legislation to safeguard life, liberty, and property in light
of local conditions and preferences to which the States are often
uniquely suited to respond. The Second Amendment is a limit on
federal authority to interfere with gun possession by individuals, but
only when the interference would intrude on state militia authori-
ty—not a limit on state and local authority to regulate in the first
instance. The Framers borrowed heavily from pre-constitutional
statutes and state militia laws that had restrictions on firearms. To
read the Second Amendment as providing arms so that militias can
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quell insurrection, while at the same time facilitating insurrection,
makes no sense. Nations sharing our common law heritage, includ-
ing Canada, Great Britain, and New Zealand have handgun bans,
and Austria and South Africa also strictly regulate firearms.

4. AMERICAN PuBLIC HEALTH ASSOCIATION; AMERICAN COLLEGE OF
PREVENTIVE MEDICINE; AMERICAN TRAUMA SOCIETY; THE AMERICAN
ASSOCIATION OF SUICIDOLOGY

Interest: These four organization aim to protect Americans
from preventable health threats, including firearm-related injuries.

Argument: Public health research may be relevant to assessing
the constitutionality of the D.C. regulations. Guns in the home in-
crease the risk of suicide, homicide, and death from accidental shoot-
ing. D.C.s laws appear to have reduced suicide and homicide rates.

5. BRADY CENTER TO PREVENT GUN VIOLENCE, ET AL.

Interest: In addition to the Brady Center, amici are nine police
organizations.

Argument: Read to give meaning to all of its words, the Second
Amendment guarantees no right to possess firearms unless in con-
nection with service in a state-regulated militia. Mz/fer affirmed the

® Second Amendment’s express militia purpose. The well-regulated ®

militia is an organized military force, not an unorganized collection
of individuals, so the phrase “keep and bear arms” refers to posses-
sion and use of weapons for military purposes. The Second Amend-
ment was drafted to respond to Anti-Federalist fears that Congress
would fail to arm the militia. Madison’s initial proposal treated “bearing
arms” as synonymous with “rendering military service” and debates at
the convention reflected view that the Second Amendment only relat-
ed to militia use. The guarantee of the right to “the people” is entirely
consistent with the “militia purpose” interpretation. The Court should
continue to entrust gun regulation in the interest of public safety to
state and local legislators as it has for more than 200 years.

6. Crty or CHICAGO

Interest: Chicago has similar regulations to D.C. and is con-
cerned that an affirmance would result in challenges to its laws.

Argument: The Second Amendment is a federalism provi-
sion as identified by the text, historical context and the practice of
state and local governments. This federalist objective of the Second
Amendment was not altered or abandoned by the adoption of the
Fourteenth Amendment and accordingly, the Second Amendment
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should remain unincorporated against the States. For example, this
Court held that the Second Amendment did not restrict the State of
Illinois’s authority to prohibit 400 armed men from marching through
the streets of Chicago. Presserv. Illinois, 116 U.S. 252 (1886). The his-
tory of the Second Amendment demonstrates that any private right
to own guns outside of a militia context is not fundamental.

7. D.C. APPLESEED CENTER FOR Law AND Justick, D.C. CHAMBER
or CoMmMmERCE, FEDERAL City Councir, D.C. For DeEmMocracy, D.C
LEAGUE oF WOMEN VOTERS, WASHINGTON COUNCIL OF LAWYERS

Interest: The D.C. Appleseed Center provides pro bono repre-
sentation and works on public policy issues. The D.C. Chamber of
Commerce has an interest in deference to local decision-making. The
Federal City Council, D.C. for Democracy, and D.C League of Wom-
en voters are non-partisan groups devoted to local welfare and safety.
The Washington Council of Lawyers is a public interest law firm.

Argument: The Court should accord deference to local offi-
cials’ exercise of their police powers. Even if the D.C. Circuit’s deci-
sion stands, any private right to keep and bear arms must be subject
to reasonable regulation for the purpose of public safety. The Dis-
trict’s regulation is reasonable because it restricts access to only one

® category of weapons while still permitting use of other firearms. ®
The statutes at issue strike a reasonable balance between the exercise
of the police power and any legitimate private right to self-defense in
the home. Many other clauses of the Constitution are subject to rea-
sonable restriction in furtherance of public safety. For example, the
Free Speech Clause permits reasonable restrictions on time, place
and manner of speech.

8. DistricT ATTORNEYS (18)

Interest: District attorneys place a high priority on the success-
ful prosecution of criminals who commit gun-related offenses. They
have an interest here because an affirmance could cast doubt on
gun laws critical to public safety. Included in this group are the DAs
responsible for Atlanta, Boston, Chicago, Dallas, Detroit, Minne-
apolis, New York City, Oakland, San Diego, San Francisco, and the
Maryland suburbs of Washington, D.C.

Argument: The Court should not provoke constitutional chal-
lenges of criminal gun laws nationwide by introducing uncertainty
into a well-settled area of the law. The Court should not needlessly
hinder prosecutors’ ability to enforce criminal firearm laws. Criminal
firearms laws have withstood repeated Second Amendment chal-
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lenges in state and federal courts. These decisions were made on
the assumptions that: a) the Second Amendment provides only a
militia-related right to bear arms and does not apply to state or local
governments; and b) that the restrictions bear a reasonable relation-
ship to protecting public safety and thus do not violate a personal
constitutional right.

9. FORMER DEPARTMENT OF JUSTICE OFFICIALS

Interest: Amici, including Janet Reno, Nicholas Katzenbach, Ja-
mie Gorelick, Warren Christopher, and Seth Waxman, submit this
brief to express their view that federal, state, and local gun control
legislation is a vitally important law enforcement tool used to com-
bat violent crime and protect public safety. They disagree with the
current position of the DOJ that the Second Amendment protects
an individual right to keep and bear arms for purposes unrelated to
a State’s operation of a well-regulated militia.

Argument: The Second Amendment does not protect firearms
possession or use that is unrelated to participation in a well-regulated
militia. This is the position of the Department of Justice Office
of Legal Counsel and for decades the position maintained by the
DO)J. Congress has enacted a series of statutes regulating firearms

® possession and use. In upholding the National Firearms Act, the ®
Supreme Court agreed that the scope of the right to keep and bear
arms is limited to furthering the operation of a well-regulated militia.
In 1965 the Office of Legal Counsel stated, “Both the States and the
Congress were preoccupied with the distrust of standing armies and
the importance of preserving State militias.”

10. Historians (15)

Interest: Awic, led by Jack Rakove, have an interest in the
Court having an informed understanding of the history that led to
the adoption of the Second Amendment.

Argument: Even after the English parliamentary bill of rights
of 1689 allowed certain classes of Protestant subjects to keep arms,
British constitutional doctrine and practice subjected the right to
extensive legal regulation and limitation. The first American Bills
of Rights made no mention of a private right to keep arms and
the individual ownership of firearms was not an issue at the Fed-
eral Convention of 1787. The sole reference to a private right to
arms appears in the draft of the Virginia Constitution that Thomas
Jefferson prepared while in Philadelphia writing the Declaration of
Independence. The right to keep and bear arms became an issue
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only because the Constitution proposed significant changes in the
governance of the militia, an institution previously regulated solely
by state law. Standing armies were perceived as a threat to liberty by
the Anti-Federalists, so they wanted their militias protected. Text and
context both establish that the dominant issue throughout the peri-
od of ratification was the future status of the militia, not the private
rights of individuals. James Madison’s original draft of the second
amendment does not support an individual rights interpretation.

11. Major US. Crries (BALTIMORE, CLEVELAND, LOS ANGELES,
MiLWAUKEE, NEW YORK, OAKLAND, PHILADELPHIA, SACRAMENTO, SAN
FrANCISCO, SEATTLE, TRENTON), US CONFERENCE OF MAYORS, LEGAL
CoMMUNITY AGAINST VIOLENCE

Interest: Amici are eleven of America’s largest cities actively
engage in efforts to reduce the costs inflicted by gun violence upon
local, and especially urban, communities. The Conference of Mayors
is a non-partisan organization interested in maintaining flexibility in
local law. The Legal Community Against Violence is a public interest
law center devoted exclusively to providing legal assistance in sup-
port of gun violence prevention.

Argument: America’s cities face substantial costs from gun

® violence and must have the flexibility to regulate guns to protect ®
against loss of life, threats to public safety, killing of police officers,
and crippling health care and economic costs posed by certain types
of guns. The Court’s precedents firmly establish that the Second
Amendment imposes no barrier to state and local regulation of fire-
arms and the Amendment should not limit the options available to
cities to address gun violence.

12. MEMBERS OF CONGRESS (18 DEMOCRATIC REPRESENTATIVES)

Interest: Congress has, for decades, exercised the power as-
signed to it by the Constitution to regulate, and in some cases ban,
the use or possession of certain weapons.

Argument: The decision by the Circuit Court is an unwarrant-
ed break with precedent and fails to accord appropriate deference
to legislative judgments about the rights conferred by the Second
Amendment. Even if Second Amendment rights were implicated,
the Court of Appeals failed to apply an appropriate level of scrutiny.
The Supreme Court has never construed the Second Amendment
as applicable for purely private use. In Lewss, the Court applied “ra-
tional basis” scrutiny to a statute prohibiting certain people from
possessing firearms. Deference to Congtess as an interpreter of the
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Constitution, in appropriate circumstances, is entirely consistent
with the Court’s role, articulated in Marbury v. Madison.

13. NAACP LecAL DEFENSE & EDUCATIONAL FUND

Interest: The effects of gun violence on African-American
citizens are particularly acute; in 2004 alone, all but two of the 137
firearm homicide victims in D.C. were African-Americans—most of
whom were between the ages of 15 and 29.

Argument: The Court has never invalidated a firearm restric-
tion on Second Amendment grounds and this clear and established
understanding of the Second Amendment should not be disturbed.
Overturning the precedent set in Miller would produce substantial
upheaval in the manner in which firearms are regulated nationwide
and would unduly limit the ability of States and municipalities to
address the problem of gun violence. The problem of gun violence
disproportionally affects African-Americans. Justice Powell said:
“With respect to handguns,” in contrast “to sporting rifles and shot-
guns,” it “is not easy to understand why the Second Amendment, or
the notion of liberty, should be viewed as creating a right to own and
carry a weapon that contributes so directly to the shocking number
of murders in our society.”” The language of the Second Amend-

® ment has consistently been interpreted to permit regulations govern- ®
ing an individual’s possession or use of firearms—including abso-
lute prohibitions on particularly dangerous firearms. Before Ewmerson
no federal Court of Appeals had ever recognized the existence of
an individual right under the Second Amendment to “keep and bear
Arms” for purely private purposes.

14. NatioNAL NETWORK TO END DoMESTIC VIOLENCE (NNEDV)

Interest: This network of state coalitions serves as a voice for
battered women. NNEDV was instrumental in building support to
pass the Violence Against Women Acts of 1994, 2000, and 2005.

Argument: Domestic violence is a serious problem and fire-
arms only exacerbate an already deadly crisis. Domestic violence ac-
counts for between one-third and one-half of female murders in the
US. These murders are most often committed by intimate partners
with handguns. According to one study, family violence accounted
for 33 percent of all violent crimes and 53 percent of those crimes
were between spouses. The Centers for Disease Control and Preven-
tion report that the health-related costs of domestic violence ap-
proach $4.1 billion annually. Gun-related injuries account for a large
portion of that.
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15. NEw York, Hawai, MARYLAND, MASSACHUSETTS, NEW JERSEY,
PuerTO Rico

Interest: These jurisdictions have restrictive laws on guns and
may be fearful that a decision in favor of Heller would result in their
laws being challenged or overturned.

Argument: The Second Amendment does not apply to the
states. It was ratified to ensure that the federal government would not
disarm state militias and thereby strip states of a critical component
of their reserved sovereignty. Its purpose would be undermined by
interpreting the amendment to authorize federal judicial review of
state laws regulating weapons. States have established workable rules
to protect the right to bear arms. The brief argues that Supreme
Court decisions make clear, even after the Fourteenth Amendment,
that the Second Amendment is not incorporated against the states.

16. PROFESSORS OF CRIMINAL JUSTICE DAVID MCDOWALL AND JAMES
ALAN Fox

Interest: Amici assert that the empirical evidence, documented
in numerous well-designed and peer reviewed studies, highlights the
importance of the D.C. gun law in diminishing handgun violence.
@& Argument: The D.C. ban is an effective law enforcement tool @
that has promoted the public health and safety by reducing the level
of handgun violence. Stricter gun control law in adjacent jurisdic-
tions would make individual gun control laws more effective. Hand-
guns are used in 76.6 percent of murders involving firearms. There
was a significant decrease in gun related homicides after the enact-
ment of the ban.

17. PROFESSORS OF LLAW ERWIN CHEMERINSKY AND ADAM WINKLER

Argument: If the Court finds an individual right to possess
guns, then it should subject that right to reasonable regulation. No
standard higher than reasonableness should be used because it will
place an undue burden on the states and make it difficult for officials
to shape law to local circumstances. Forty-two states have consti-
tutional protections on the individual right to bear arms but state
supreme courts have continually approved reasonable restrictions on
firearms for the purpose of public safety.

18. PROFESSORS OF LINGUISTICS AND ENGLISH

Interest: Amici are three professors who wish to assist the Court
in understanding 18th century grammar and the historical meaning
of the language in the Second Amendment.
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Argument: The first clause of the Second Amendment, “well
regulated Militia,” is what linguists call an “absolute clause.” The
Amendment melds the clause “A well regulated Militia is necessary
to the security of a free State” together with the clause “The right
of the people to keep and bear Arms shall not be infringed” to ex-
press this thought: “Because a well regulated Militia is necessary to
the security of a free State, the right of the people to keep and bear
Arms shall not be infringed.” The language tells us that: (a) the right
that is protected is the right of the people to serve in the military and
keep military weaponry, and (b) the kind of military service that is
protected is a “well regulated” militia.

19. VioLeENCE Poricy CENTER AND PorLIcE CHIEFS FOR LLOS ANGELES,
MINNEAPOLIS, SEATTLE

Interest: The Violence Policy Center examines the role of fire-
arms in the United States and works to develop policies that reduce
gun-related deaths and injuries.
Argument: The D.C. ban is a reasonable restriction on the right
to bear arms and permissible under the Second Amendment be-
cause of the lethality of handguns. The brief strongly relies on Mz//-
er, which is read to suggest that there is no right to arms outside of a
® militia and even that a militia is subject to reasonable restrictions. ®

RESPONDENT’S AMICI

1. ACADEMICS:

Interest: A number of economists, criminologists, and other
scholars, including John Lott and Carl Moody.

Argument: Empirical evidence concerning the murder rate in
D.C. compared to other places demonstrates convincingly that the
District’s handgun ban experiment was a failure. This is true even
when adjusting for other variables like the economy, and trying to
standardize among cities of similar economic structure.

2. ACADEMICS FOR THE SECOND AMENDMENT

Interest: Formed in 1992 by law professors, Academics for the
Second Amendment’s goal is to secure the right to keep and bear
arms as a meaningful, individual right. The group includes Joseph
Olson, Dan Polsby, Glenn Reynolds, and Randy Barnett.

Argument: Reading “right of the people” to mean “only those
people serving in a sufficiently-organized militia” is inconsistent
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with Madison’s original organization of the Bill of Rights. Even un-
der the Petitioners’ logic, a law that constitutes a ban over a third of
all firearms makes evolution of a well-regulated militia less unlikely.
Further, the phrase “right of the people” was universally used in an
individual sense.

3. ALASKA OUuTtDOOR COUNCIL, ALASKA FisH AND WILDLIFE FUND, ET
AL.

Interest: These are all non-profit organizations whose mission
is to protect and preserve Alaska’s heritage of hunting, fishing and
trapping, and shooting sports.

Argument: At the time of the founders, a “militia” referred
to an unorganized and unregulated body of armed citizens—an
armed citizenry. The existence of a well regulated militia rests on the
prior existence of an armed citizenry. The collective rights theory
is a twentieth century notion heavily influenced by German politi-
cal thought that understands the state as a political institution that
must have an exclusive monopoly on the use of legitimate force. The
Constitution does not enact Max Weber’s social theory.

4. AMERICAN CENTER FOR LAW AND JUSTICE

® Interest: A public interest legal and educational organization ®
committed to ensuring the ongoing viability of constitutional free-
doms in accordance with principles of justice.

Argument: Although Article I of the Constitution gives Con-
gress certain powers, the Bill of Rights prohibits the federal govern-
ment from using those powers to contravene the right of US citi-
zens, such as the right to keep and bear arms. Congress may not pass
laws for the District that infringe the constitutional rights of citizens
residing therein; nor may the District of Columbia Council, whose
powers arise solely from congressional delegation. To ensure the
presence of a well regulated Militia—as the best means of achiev-
ing the ultimate end of ensuring the security of a “free State”—
the drafters expressly protected the right of individual citizens (“the
people”) to arm themselves.

5. AmeRrIcAN CrviL RicaTs UNION

Interest: “The ACRU is a non-partisan legal policy organiza-
tion dedicated to the protection of all constitutional rights, not just
those that may be politically correct or fit a particular ideology.” The
group was founded by Reagan adviser Robert Carleson; members
of the policy board include Ed Meese, Ken Starr, Robert Bork, and
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James Q. Wilson.

Argument: The D.C. law contains no self-defense exception for
handguns, so the law abridges a substantive right. The right to bear
arms was a right deemed necessary for a foundational purpose to
form militias.

6. AMERICAN LEGISLATIVE EXCHANGE COUNCIL

Interest: To advance Jeffersonian principles of free markets, in-
dividual rights, limited government and federalism. ALEC is a mem-
bership organization of conservative state legislators.

Argument: This case does not involve carrying weapons, but
only the right to arm oneself in the home. The right to bear arms
need not have a military connotation; Pennsylvania used the phrase
“the right to bear arms” and did not have a state militia. Initially the
Second Amendment was only a guarantee against the federal gov-
ernment, but the Fourteenth Amendment incorporated it as against
the states as well.

7. AMERICAN ASSOCIATION OF PHYSICIANS AND SURGEONS

Interest: The organization represents thousands of doctors

who believe that gun ownership is an essential right, one necessary
® to protect themselves and their offices. ®

Argument: “Medical professionals have no more qualifications
ot basis to opine about the Second Amendment than anyone else.
The attempt to shroud political gun control arguments in the white
coat of physicians and public health officials is utterly baseless, and
constitutional law should not be influenced by it.... The same logic
underlying [the Petitioners’] approach to gun control could be used
to insist on a ban on automobiles or swimming pools, by focusing
only on the harm they cause and failing to address their benefits.”
The hurtful effects of gun control are felt most greatly by children
and the mentally disabled, who often lack the physical and mental
capacity to defend themselves.

8. BUCKEYE FIREARMS FOUNDATION ET AL.

Interest: Amici, such as the National Council for Investigation
and Security Services, represent the interests of the private secu-
rity industry and professional investigators. The Buckeye Firearms
Foundation is a statewide pro-gun group in Ohio.

Argument: The District of Columbia Metropolitan Police De-
partment has failed to provide adequate police services to its citi-
zens. The constant within the department has been the incompe-
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tence, corruption, cronyism and failure to perform the most basic
duty of a police department: to protect and serve. The judiciary is
no solution; numerous court cases have exonerated and granted im-
munity to the police for their collective failure to adequately protect
the public they disarmed.

9. CATO INSTITUTE AND HISTORY PROFESSOR JOYCE LEE MALCOLM

Interest: Cato promotes understanding of the Constitution’s
common law context. Malcolm is the preeminent legal historian on
the English origins of the right to keep and bear arms. The brief is
titled, “The Right Inherited from England.”

Argument: The English right to have and use arms belonged to
individuals broadly, regardless of militia service, and particulatly pro-
tected their “keeping” of guns for self-defense. The Second Amend-
ment secures at least the individual right inherited from England,
as early American authorities demonstrate. As the Supreme Court
noted in Robertson v. Baldwin, the Bill of Rights was “not intended to
lay down any novel principles of government, but simply to embody
certain guaranties and immunities which we had inherited from our
English ancestors.”

@ 10. CENTER FOR INDIVIDUAL FREEDOM @

Interest: Dedicated to protecting the individual rights in the
Constitution

Argument: A collective right ruling could create unexpected
and disruptive effects and result in dramatic and transformative
consequences for the nation, its military organizations, and its laws.
Miller addressed plausibility of weapon type for use by state mili-
tias; lower courts have incorrectly asked whether the person bearing
the weapon in question possessed the requisite intent to serve in an
organized militia. A collective right ruling would create a cause of
action for states to litigate that right in federal court. Such a ruling
would also call the National Guard into question and collide with
existing federal firearms laws

11. CoNGRESS OF RACIAL EQUALITY

Interest: CORE was founded in 1942 for the advancement of
the interests and welfare of the black community.

Argument: Arms restrictions have historically been levied al-
most exclusively to the detriment of blacks and the poor. In the
aftermath of Reconstruction, the South used indirect means to keep
guns out of the hands of blacks through private law enforcement, as
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well as taxes on ammunition that made it effectively impossible for
blacks to defend themselves. This helped contribute to the rise of
the Ku Klux Klan.

12. CRIMINOLOGISTS, SOCIAL SCIENTISTS, DISTINGUISHED SCHOLARS,
THE CLAREMONT INSTITUTE

Interest: Amici are a think tank and ten distinguished scholars
from various fields who are concerned about ensuring accuracy in
the scholarship advanced in important matters of public policy such
as those involved in this case.

Argument: Due to the extraordinary increase in D.Cs crime
rate since the implementation of the gun ban, there would need to
be extraordinary evidence to establish the D.C. gun ban as a positive
force. That evidence does not exist. This brief rebuts the “Keller-
man Study” (which claims having a gun in the home triples the
chances of homicide victimization, but which ignores factors—such
as whether the particular gun-owner is engaged in a high-risk career
such as drug dealing). The Loftin study claiming that the D.C. gun
ban decreased in violence is deeply flawed in that it include reduction
in justifiable homicides as a benefit, and fails to account for popula-
tion changes.

13. DisABLED VETERANS FOR SELF-DEFENSE AND KESTRA CHILDERS

Interest: The Disabled Veterans are an unincorporated associa-
tion of veterans of Vietnam, all of whom are 70 to 100 percent dis-
abled often as the result of torture by the Communists. .Awici want
D.C. residents to be able to protect themselves in their own homes,
as the veterans are able to do. Kestra Childers is a wheelchair-bound
woman who enjoys shooting,

Argument: The right of self-defense entails by necessity the
right to bear arms.

14. EAGLE FOrRUM AND LEGAL DEFENSE FUND

Interest: A legal public interest organization dedicated to lim-
ited government, individual liberty and moral virtue.

Argument: According to precedent and rules of grammar, the
prefatory clause does not alter the operative clause’s meaning. Pro-
tecting the right in order to secure a free state is one purpose, but not
the exclusive purpose. The word “militia” is meant to encompass
the people at large.
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15. FORMER SENIOR OFFICIALS OF THE DEPARTMENT OF JUSTICE

Interest: Former Attorneys General and other high-ranking
officials, including Edwin Meese, William Barr, Robert Bork, Jack
Goldsmith, and Charles Cooper.

Argument: The current administration propetly recognized
that the Second Amendment secures an individual right. The DO]J
has never made a sustained collective rights interpretation of the
Second Amendment; when such an argument was made it was not
well reasoned. The Reno brief (former DOJ officials supporting the
Petitioners) errs in suggesting that individual rights interpretation
would destabilize gun control regimes nationwide. The case at issue
regards the very minimum core of arms rights, so there is no reason
to adopt a multi-tiered approach the Solicitor General proposes.

16. FOUNDATION FOR FREE EXPRESSION

Interest: FFE is a California non-profit corporation formed to
preserve and defend the constitutional liberties guaranteed to Amer-
ican citizens. FFE’s founder is law professor James L. Hirsen, who
has taught law school courses on the Second Amendment.
Argument: Gun bans actually increase the violence and crime
@& they purport to diminish. A “free state” is one in which individuals @
are safe to travel freely and are secure in their homes by being able to
defend themselves against criminals or an oppressive state.

17. FOUNDATION FOR MORAL LAW

Interest: A public interest organization dedicated to “Godly
principles of Law upon which the country was founded,” the Foun-
dation litigates on the behalf of constitutional rights, fundamental
freedoms and sanctity of life.

Argument: Our God-given freedom begins with the right of
self-defense and that right is protected by the Second Amendment.
Constitutional interpretation must be based on its original meaning,
The purpose of the prefatory clause was to convey the general fear of
tyrannical government, which is easily substantiated by historical fact.

18. GEORGIACARRY.ORG

Interest: GeorgiaCarry.Org is dedicated to preserving the right
to keep and bear arms.

Argument: Gun bans have historically been used to oppress
blacks, whereas today they are used against politically weak groups.
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19. GOLDWATER INSTITUTE

Interest: A core purpose of the Goldwater Institute and its
Center for Constitutional Litigation is the preservation of constitu-
tional liberties, including the right to keep and bear arms.

Argument: The Second Amendment right deserves protec-
tion equivalent to other fundamental individual rights enumerated in
the Bill of Rights, not the “intermediate” scrutiny proposed by the
Government. Because the right to self-defense precedes the estab-
lishment of government, and the Second Amendment protects that
right, it deserves strict scrutiny. No remand is necessary regardless
of the level of scrutiny applied.

20. Grass Roots or SoutH CAROLINA

Interest: Grass Roots is a nonprofit, nonpartisan organization
whose mission is to protect the rights of law-abiding persons to pos-
sess and use firearms. Its members’ status as firear